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Summary 

‘The bedrock of the AIDS response is an absolute commitment to protecting human rights. 
Nothing other than zero discrimination is acceptable.’ (UNAIDS 2014a) 

 
Violations of human rights are a fundamental driver of HIV vulnerability, particularly for key 
populations globally (Global Commission on HIV and the Law 2012, Grover 2010, N'Daw 2014, 
Secretary-General 2010, UNAIDS 2014a, UNAIDS and OHCHR 2006, WHO 2014). Key populations, 
specifically people who sell sex (PWSS), people who inject drugs and lesbian (PWID), and gay, bisexual, 
transgender and intersex (LGBTI) people experience significant human rights violations which 
underpin the continued high HIV incidence in these populations. Even in the generalised epidemics in 
southern and eastern Africa key populations remain particularly vulnerable: only in sub-Saharan Africa 
do studies show HIV-prevalence amongst female sex workers higher than 50%; in Tanzania despite a 
declining HIV-prevalence in the general population (currently 5.6%), amongst PWID HIV-prevalence 
remains sustained and high at 35%; and men who have sex with men (MSM) in Africa are estimated 
to be 3.8 times more likely to be living with HIV than the general population. This sustained and high 
burden of HIV is intimately linked to the denial of these key populations’ human rights. 

Consequently, this rapid assessment of human rights violations in Eastern and southern Africa (ESA) 
focuses on three priority key populations – PWSS, LGBTI (including MSM), and PWID. The document 
outlines the normative international treaties that establish a basis for a human rights framework for 
the HIV response. This requires a focus on the legislative environment and the development of 
programmatic responses to ensure populations are able to realise their right to health. As will be 
evident, despite commitments internationally by states to the realisation of rights of all people, these 
are not translated into national policies and programmes. This report explores the emerging evidence 
of how to promote and protect human rights of key populations and potential key entry points.  

Key Findings 

Evidence from eastern and southern Africa (ESA) suggests there is a large gap between state 
commitments to protection and promotion of human rights, as agreed to under numerous 
international and regional human rights treaties, and what states have so far achieved at the national 
level. Key human rights violations of key populations in the region that heighten the risk of HIV 
infection and impede access to HIV, health and social care include: 

A. Continued and widespread criminalisation of sex work, same-sex 
relations, and aspects of injecting drug use 

Criminalization of key population behaviour not only interferes with the right to privacy, but it also 
impedes HIV/AIDS education and prevention work. The Right to freedom of expression and 
information includes the right to seek, receive and impart HIV-related prevention and care 
information. Educational material which may necessarily involve detailed information about 
transmission risks and may target groups engaged in illegal behaviour, such as injecting drug use and 
sexual activity between the same sexes, where applicable, should not be wrongfully subject to 
censorship or obscenity laws or laws making those imparting the information liable for ‘aiding and 
abetting’ criminal offences. States are obliged to ensure that appropriate and effective information 
on methods to prevent HIV transmission is developed and disseminated for use in different 
multicultural contexts and religious traditions. 
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To meet obligations under the Right to the highest attainable standard of health, States should, in the 
context of HIV, ensure the provision of appropriate HIV-related information, education and support, 
including access to services for sexually transmitted diseases, to the means of prevention (such as 
condoms and clean injection equipment) and to voluntary and confidential testing with pre- and post-
test counselling, in order to enable individuals to protect themselves and others from infection. States 
may have to take special measures to ensure that all groups in society, particularly marginalized 
groups, have equal access to HIV-related prevention, care and treatment services. The human rights 
obligations of States to prevent discrimination and to assure medical service and medical attention 
for everyone in the event of sickness require States to ensure that no one is discriminated against in 
the health-care setting on the basis of their HIV status. All of this is extremely difficult to deliver or will 
have limited impact under conditions where populations are criminalised for private behaviours that 
do no harm to others. 
 
Realization of the Right to take part in the conduct of public affairs, as well as in cultural life, is essential 
to guaranteeing participation by those most affected by HIV in the development and implementation 
of HIV-related policies and programmes. These human rights are reinforced by the principles of 
participatory democracy; this assumes the involvement of people living with HIV and their families, 
women, children and groups vulnerable to HIV in designing and implementing programmes that will 
be most effective by being tailored to the specific needs of these groups. Yet, these Rights are largely 
unrealisable for criminalised populations. Not only do criminalized persons have a justifiable fear that 
participation in processes may identify them with an illegal behaviour, but they are also often unable 
to be part of officially registered non-governmental organizations of the kind invited to Government 
consultations. Even if they have organizations, those organizations are unlikely to have the resources 
and experience needed to participate effectively in HIV planning and decision-making. 

B. Unchecked and pervasive stigma and discrimination of key populations 

Discrimination on grounds of key population behaviours is not only wrong in itself, and in 
contravention of the Right to equality and non-discrimination, but also creates and sustains conditions 
leading to societal vulnerability to infection by HIV, including lack of access to an enabling environment 
that will promote behavioural change and enable people to cope with HIV.  
 
At the national level, stigma and discrimination of key populations limits their inclusion in National 
Strategic Plans for the HIV (NSPs). In the context of HIV/AIDS, the Right to freedom of assembly and 
association with others is essential to the formation of HIV-related advocacy, lobby and self-help 
groups to represent interests and meet the needs of various groups affected by HIV, including people 
living with HIV. This Right has been frequently denied to NGOs working in the field of human rights, 
AIDS service organizations (ASOs) and community-based organizations (CBOs), with applications for 
registration being refused as a result of their perceived criticism of Governments or of the focus of 
some of their activities, e.g. sex work. Furthermore, public health and an effective response to HIV are 
undermined by obstructing interaction and dialogue with and among such groups, other social actors, 
civil society and Government. 
 
At the individual level, studies from across ESA report significant discrimination when seeking health 
services. Sex workers experience systematic abuse when seeking health care and, in some health care 
settings, former and currently using PWIDs have been denied treatment, including pharmacists 
refusing to sell needles to drug users, despite selling needles being legal. PWID and MSM are reluctant 
to attend health centres for fear of being reported to the police where their behaviour is criminalised, 
despite medical ethics of confidentiality. Mauritius recognises that it is one of only a few African 
countries that has legal prohibitions against discrimination based on sexual orientation. 
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C. Violence and harassment by state and non-state actors 

Violence by the police and other state and non-state actors, while widespread globally against key 
populations, are particularly pernicious in contexts where key populations are criminalised. The 
violence and fear of violence drives key populations underground, where they are more difficult to 
reach with HIV prevention and health services, and from where they are less likely to voluntarily access 
services. 
 
A range of human rights violations by state actors against sex workers has been documented in ESA, 
including physical and sexual violence by police in each country and arbitrary arrest, without 
prosecution. The police also play a central role in harsh and punitive approaches to PWID that 
substantially affect the risk environment in which PWID operate, exacerbating their HIV-
vulnerabilities. The little evidence available from eastern and southern Africa includes examples of 
police detaining friends and family of a person who uses drugs and generalised police harassment. In 
countries where LGBTI, particularly MSM, are criminalised, there is substantial and widespread 
documentation of police abuse against those who practice these behaviours. The criminalisation of 
these groups not only exposes them to greater risks for violence, but also limits their ability to seek 
redress through legal processes.  
 
Violence directed at sex workers, people who inject drugs and LGBTI also comes from non-state actors, 
in particular, community members and intimate partners. Violence by these groups is often linked to 
assumptions about transgressions of social norms, further highlighting how stigma and discrimination 
play into direct forms of violence and also how state approved violence, including the criminalisation 
of behaviours and population groups, legitimises other forms of violence. Sex workers are exposed to 
violence by clients, pimps and intimate partners, while ‘corrective rape’ targets women who identify 
as lesbian for rape (and murder) by male members of their communities. Blackmail and extortion 
because of sexual orientation have also been reported in ESA. 

Recommendations 

I. Community mobilisation and empowerment 

There is growing evidence of the importance of key population mobilisation and empowerment in 
supporting human rights and reducing HIV-vulnerability (Beattie et al. 2012, Dandona and Benotsch 
2011, Jana et al. 2004, Kerrigan et al. 2013). These move beyond ‘traditional’ know your rights 
approaches to work at multiple levels with key populations to start to enable human rights to be 
meaningfully established in people’s daily lives.  

They are based on a commitment to: 

1. Human rights of key populations 
2. Leadership and ownership of processes by key populations 
3. Working with key populations and others to establish health and human rights agendas 

Such approaches are not low-cost approaches. Throughout there must be commitment by donors and 
other agencies, including national governments, to fund processes that work to support the most 
marginalised.  
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II. Involvement of key populations 

Key populations must be meaningfully included in all policy and programmatic decisions and 
processes. Major gains have been made within the HIV-response through the principles of the Greater 
Involvement of People Living With HIV and AIDS (GIPA). Based on the principle of ‘nothing about us, 
without us’ and that the recognition that those who are the ones who live things on a daily basis are 
best placed to advise and guide responses, this has successfully translated into people living with HIV 
being at the centre of the HIV and AIDS response and securing a commitment to a rights based 
response to the epidemic.  

A similar commitment is required to end the HIV and AIDS epidemic by 2030 through a commitment 
to the meaningful involvement of key populations within the HIV and AIDS response. Committing to 
this and actively securing this will enable the HIV responses to be responsive to the human rights of 
key populations.  

Specific strategies and demands across the region would include: 

 The meaningful involvement of key populations in all National AIDS Council Processes 

 The inclusion in the development of national policies and programmes of key populations 

Such an approach would include clear roles for civil society and UN bodies in working to secure this as 
well as accountability in ensuring this happens.  

III. Effective Human Rights Commission in every country 

At a national level, only 12 countries of 21 countries in ESA have Human Rights Commissions. These 
Commissions provide opportunities for strategic responses and interventions to clarify states’ 
responsibilities in terms of human rights to key populations. 
 
Independent, high-level, inclusive and adequately funded human rights commissions provide 
opportunities for citizens and civil society organisations to raise issues of human rights violations of 
key populations and to seek greater clarification on the interpretation of international human rights 
treaties and constitutional clauses in terms of states’ responsilities in protecting and promoting 
human rights of key populations. Human Rights Commissions can also take the lead in designing and 
developing appropriate measures to advance human rights, and in working with state institutions to 
integrate human rights into their policies and programmes. The Commissions may be the central 
human rights monitoring institution for the country, and may include recommending or 
commissioning further research to improve understanding of key popuations and abuses of their 
human rights in the context of HIV. 

IV. Decriminalisation of key populations 

Decriminalisation of key populations needs to be the central aim of any effective human rights based 
response. This has been called upon in numerous international treaties and reports (Grover 2010, 
Secretary-General 2012, UNAIDS and OHCHR 2006). At the heart of this is the decriminalisation of 
private and consensual adult sexual behaviours, including same-sex sexual acts and voluntary sex work 
(Grover 2010). This also needs to be extended to include the decriminalisation of behaviours and 
structures around injecting drug use, specifically the decriminalisation of possession of drugs for 
personal consumption, and access to clean needles and syringes, as well as opioid substitution therapy 
(Wolfe and Cohen 2010, Global Commission on HIV and the Law 2012). 
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Processes to achieve the decriminalisation of key populations and treatment support programmes for 
people who inject drugs will only come through concert effort and engagement of national 
governments by regional bodies, UN agencies and civil society.  

V. Strategic use of litigation to establish human rights protection for key 
populations 

With the proliferation of a range of human rights frameworks and the signing and ratification of 
international and African human rights treaties there are emerging opportunities to use the parallel 
human rights enforcements systems that these create. In Africa an underutilised structure is the 
African Charter on Human and Peoples’ Rights. This framework has established both a Commission 
and a Court to interpret the ACHPR and provides states with further guidance. The Commission has 
shown itself to be forward thinking with Resolution 275: Resolution on Protection against Violence and 
other Human Rights Violations against Persons on the basis of their real or imputed Sexual Orientation 
or Gender Identity. 

For the 8 countries in ESA that have signed, ratified and deposited the Protocol for the Court, the 
African Court of Human and Peoples’ Rights provides an opportunity to further push and provide 
clarity on the human rights of key populations.  

VI. Expansion of services for key populations 

To achieve the right to health requires that responsive health services are put in place that provide 
supportive HIV prevention, care and treatment for key populations (WHO 2014). These services need 
to be tailored to the specific needs of key populations to ensure they provide a wide range of services, 
in a way that is supportive rather than stigmatising. 

Key components would include: 

 The inclusion of key populations in the development of services 

 Training of health care workers in diversity and sensitivity for key populations 

 Funding for key population services by states 

VII. Funding for key populations 

If services, programmes and responses are going to be included in national HIV responses and as part 
of a comprehensive response by civil society, budgets need to be included and funding attached. While 
recognising that states have the primary responsibility in fulfilling these obligations to the right to 
health, there is also required significant engagement with other donors such as GFATM, PEPFAR and 
others to ensure they deliver on their promises of funding for key populations. 
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1 Introduction 

Violations of human rights are a fundamental driver of HIV vulnerability, particularly for key 
populations globally (Global Commission on HIV and the Law 2012, Grover 2010, N'Daw 2014, 
Secretary-General 2010, UNAIDS 2014a, UNAIDS and OHCHR 2006, WHO 2014). Key populations, 
specifically people who sell sex (PWSS), people who inject drugs and lesbian (PWID), and gay, bisexual, 
transgender and intersex (LGBTI) people experience significant human rights violations which 
underpin the continued high HIV incidence in these populations. Even in the generalised epidemics in 
southern and eastern Africa key populations remain particularly vulnerable: only in sub-Saharan Africa 
do studies show HIV-prevalence amongst female sex workers higher than 50%; in Tanzania despite a 
declining HIV-prevalence in the general population (currently 5.6%), amongst PWID HIV-prevalence 
remains sustained and high at 35%; and men who have sex with men (MSM) in Africa are estimated 
to be 3.8 times more likely to be living with HIV than the general population. This sustained and high 
burden of HIV is intimately linked to the denial of these key populations’ human rights. 

Consequently, this rapid assessment of human rights violations in Eastern and southern Africa (ESA) 
focuses on three priority key populations – PWSS, LGBTI (including MSM), and PWID. The document 
outlines the normative international treaties that establish a basis for a human rights framework for 
the HIV response. This requires a focus on the legislative environment and the development of 
programmatic responses to ensure populations are able to realise their right to health. As will be 
evident, despite commitments internationally by states to the realisation of rights of all people, these 
are not translated into national policies and programmes. This report explores the emerging evidence 
of how to promote and protect human rights of key populations and potential key entry points.  

2 Human rights and HIV  

The 2001 Declaration of Commitment on HIV/AIDS, adopted unanimously by the United Nations (UN) 
General Assembly at its twenty-sixth special session in its resolution S-26/2, emphasized that the 
realization of human rights and fundamental freedoms for all is essential to reduce vulnerability to 
HIV/AIDS. A decade later, the 2011 Political Declaration on HIV/AIDS, adopted by the General 
Assembly in its resolution 60/262, committed States to intensify efforts to enact, strengthen or 
enforce legislation, regulations and other measures to eliminate all forms of discrimination against, 
and to ensure the full enjoyment of all human rights and fundamental freedoms by, people living with 
HIV and members of vulnerable groups. It also included a commitment to full and active participation 
of people living with HIV and vulnerable groups in HIV responses (Secretary-General 2010). 

Since the first International Consultation on AIDS and Human Rights, organized by the United Nations 
Centre for Human Rights, in cooperation with the World Health Organization (WHO), in 1989, the 
epidemic has continued to confirm the relationship between HIV and human rights. Vulnerability to 
HIV infection and to its impact feeds on violations of human rights, including discrimination against 
women and violations which create and sustain poverty. In turn, HIV begets human rights violations, 
such as further discrimination, and violence. During the decade, the role of human rights in responding 
to the epidemic and in dealing with its effects has become ever more clear. The international human 
rights system explicitly recognized HIV status as a prohibited ground of discrimination. At the same 
time, the impact of HIV on those most marginalised contributed to a renewed focus on economic, 
social and cultural rights. In this regard, the content of the right to health has been increasingly defined 
and now explicitly includes the availability and accessibility of HIV prevention, treatment, care and 
support for children and adults. Either through legislation or litigation, many countries have 
recognized that their people have the right to HIV treatment as a part of their human rights, confirming 
that economic, social and cultural rights are justiciable. HIV has brought to the fore the difficult issues 
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surrounding the human rights of those engaged in illegal activities; and importantly HIV has 
highlighted the importance of the right to participation of those most affected by the epidemic – 
people living with HIV and those highly vulnerable to infection. Developments such as these have 
strengthened the principles of the indivisibility and universality of human rights (OHCHR and UNAIDS 
2006).  
 
Public health interests do not conflict with human rights. On the contrary, it has been recognized that 
when human rights are protected, fewer people become infected and those living with HIV and their 
families can better cope with HIV and AIDS. A rights-based, effective response to the HIV epidemic 
involves establishing appropriate governmental institutional responsibilities, implementing law 
reform and support services and promoting a supportive environment for groups vulnerable to HIV 
and for those living with HIV. In the context of HIV, international human rights norms and pragmatic 
public health goals require States to consider measures that may be considered controversial, 
particularly regarding the status of women and children, sex workers, injecting drug users and men 
having sex with men. It is, however, the responsibility of all States to identify how they can best meet 
their human rights obligations and protect public health within their specific political, cultural and 
religious contexts (OHCHR and UNAIDS 2006). 
 
HIV prevalence and incidence tend to be elevated in populations at higher risk, in both concentrated 
and generalized epidemics. However, to date, populations at higher risk have not received the 
attention at national level required to ensure their access to evidence-informed HIV prevention, 
treatment and care, and their right to the highest attainable standard of health, among other human 
rights. While the World Health Organisation (WHO) has developed normative guidance separately for 
five key populations – defined as groups who, due to specific higher-risk behaviours and related legal 
and social issues, are at increased risk of HIV irrespective of the epidemic type or local context (see 
Box 1) – in general, guidance has not adequately addressed overarching issues relating to key 
populations.  
 

Box 1: WHO (2014) definitions for 'key populations' and 'vulnerable populations' 

Key populations are defined groups who, due to specific higher-risk behaviours, are at increased risk of HIV 
irrespective of the epidemic type or local context. Also, they often have legal and social issues related to their 
behaviours that increase their vulnerability to HIV. Key populations include (but are not limited to) 1) men 
who have sex with men, 2) people who inject drugs, 3) people in prisons and other closed settings, 4) sex 
workers and 5) transgender people. People in prisons and other closed settings are included also because of 
the often high levels of incarceration of the other groups and the increased risk behaviours and lack of HIV 
services in these settings. The key populations are important to the dynamics of HIV transmission. They also 
are essential partners in an effective response to the epidemic.  
 
Vulnerable populations are groups of people who are particularly vulnerable to HIV infection in certain 
situations or contexts, such as adolescents (particularly adolescent girls in sub-Saharan Africa), orphans, street 
children, people with disabilities and migrant and mobile workers. These populations are not affected by HIV 
uniformly across all countries and epidemics. (WHO, 2014) 

 
In July 2014, the WHO published its Consolidated guidelines on HIV prevention, diagnosis, treatment 
and care for key populations, addressing men who have sex with men (MSM), people who inject drugs 
(PWID), people in prisons and other closed settings, sex workers (people who sell sex – PWSS), and 
transgender people. Alongside the medical recommendations, the WHO emphasises the 
implementation of ‘critical enablers’, derived from human rights standards, addressing stigma, 
discrimination, violence, and participation of key populations in development of health policies and 
programmes, among others (WHO 2014).  
 
These WHO guidelines, alongside the International Guidelines on HIV/AIDS and Human Rights: 2006 
Consolidated Version, published by the Office of the High Commissioner for Human Rights (OHCHR) 
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and Joint United Nations Programme on HIV/AIDS (UNAIDS) in 2006, and numerous other recent 
reports and recommendation documents, provide a strong rationale and guidance to ensure a human 
rights approach to the HIV response at the national level. They have been developed within the 
universal framework of human rights instruments that provide a substantive set of obligations to 
ensure and promote the human rights of all people in any state. Key human rights in the context of 
HIV are enshrined in the Universal Declaration of Human Rights, International Covenants on Economic, 
Social and Cultural Rights (ICESCR) and on Civil and Political Rights (ICCPR), and the Convention on the 
Elimination of All Forms of Discrimination against Women (CEDAW), among others.  
 
These global instruments have been adopted and extended in African regional instruments that 
establish a strong and progressive universal human rights framework that provides a clear set of 
obligations for states in relation to its populations. Within the African Union this is codified through 
the African Charter on Human and Peoples' Rights (ACHPR) and strengthened further with the Protocol 
to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa (African 
Women’s Protocol - AWP), which focuses on establishing a normative human rights framework for 
women’s rights. In addition, the African Union also has the Maputo Plan of Action, that provides a 
comprehensive framework for establishing a rights based approach to Sexual and Reproductive Health 
(SRH) across Africa, including key timeframes and actions. Collectively these international and regional 
treaties outline a clear set of obligations that commit signatory states to the promotion and protection 
of human rights for all their population.  
 
The large majority of ESA countries have signed and ratified some or all of these international and 
regional human rights instruments (see Table 1).  
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Table 1: Status of key Human Rights treaties in the context of HIV in ESA countries 

ACHPR 
African Charter on 

Human and Peoples' 
Rights 

AWP 
African Women’s 

Protocol 

ICCPR 
International Covenants 

on Civil and Political 
Rights 

ICESCR 
International 
Covenants on 

Economic, Social and 
Cultural Rights 

CEDAW 
Convention on the 

Elimination of All Forms 
of Discrimination 
against Women 

SIGNED AND RATIFIED 

Angola (1990) Angola (2007) Angola (1992) Angola (1992) Angola (1986) 
Botswana (1986) - Botswana (2000) - Botswana (1996) 
Comoros (2004) Comoros (2004) - - Comoros (1994) 
Eritrea (1999) - Eritrea (2002) Eritrea (2001) Eritrea (1995) 
Ethiopia (1998) - Ethiopia (1993) Ethiopia (1993) Ethiopia (1981) 
Kenya (1992) - Kenya (1972) Kenya (1972) Kenya (1984) 
Lesotho (1992) Lesotho (2004) Lesotho (1992) Lesotho (1992) Lesotho (1995) 
Madagascar (1992) - Madagascar (1971) Madagascar (1971) Madagascar (1989) 
Malawi (1989) Malawi (2005) Malawi (1993) Malawi (1993) Malawi (1987) 
Mauritius (1992) - Mauritius (1973) Mauritius (1973) Mauritius (1984) 
Mozambique (1989) Mozambique (2005) Mozambique (1993) - Mozambique (1997) 
Namibia (1992) Namibia (2004) Namibia (1994) Namibia (1994) Namibia (1992) 
Rwanda (1993) Rwanda (2004) Rwanda (1975) Rwanda (1975) Rwanda (1981) 
Seychelles (1993) Seychelles (2006) Seychelles (1992) Seychelles (1992) Seychelles (1992) 
South Africa (1996) South Africa (2004) South Africa (1998) - South Africa (1995) 
- - - - - 
Swaziland (1995) - Swaziland  (2004) Swaziland (2004) Swaziland (2004) 
Tanzania (1984) Tanzania (2007) Tanzania (1976) Tanzania (1976) Tanzania (1985) 
Uganda (1986) Uganda (2010) Uganda (1995) Uganda (1978) Uganda (1985) 
Zambia (1984) Zambia (2006) Zambia (1984) Zambia (1984) Zambia (1985) 
Zimbabwe (1986) Zimbabwe (2008) Zimbabwe (1991) Zimbabwe (1991) Zimbabwe (1991) 

SIGNED, NOT RATIFIED 

 Ethiopia (2004) 
Kenya (2003) 
Madagascar (2004) 
Mauritius (2005) 
Swaziland (2004) 

Comoros (2008)  Comoros (2008)  
South Africa (2004)  

 

NOT SIGNED 

South Sudan Botswana  
Eritrea  
South Sudan 

South Sudan Botswana 
Mozambique  
South Sudan 

South Sudan 

 
Close to 450 million people living in ESA should be enjoying, on an equal basis, the protection and 
benefits of the rights guaranteed to them and enshrined in these instruments. However, for key 
populations in the context of HIV, their rights are frequently and deeply violated, with devastating 
implications for their health and wellbeing (see Table 2).  
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Table 2: Key Human Rights in the context of HIV1 

Human rights and relevant treaties Human rights in the context of HIV 

Right to equality and non-discrimination 

International human rights law guarantees the right 
to equal protection before the law and freedom 
from discrimination on any ground such as race, 
colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or 
other status.  

ICCPR Article 3; CEDAW Article 1; ACPHR Article 3 

Discrimination on any of these grounds is not only wrong in itself 
but also creates and sustains conditions leading to societal 
vulnerability to infection by HIV, including lack of access to an 
enabling environment that will promote behavioural change and 
enable people to cope with HIV. Groups suffering from 
discrimination, which also disables them in the context of HIV, 
include women, prisoners, sex workers, men having sex with 
men and injecting drug users.  

States are also required to take appropriate 
measures to modify social and cultural patterns 
which are based on ideas of superiority/ inferiority 
and stereotyped roles for men and women. 

CEDAW, General Recommendation No. 15 

The Committee on the Elimination of Discrimination against 
Women (CEDAW), which monitors the Convention has 
underscored the link between women's subordinate social 
position and their increased vulnerability to HIV infection. 

Right to liberty and security of person 

Everyone has the right to liberty and security of 
person. No one shall be subjected to arbitrary 
arrest or detention. No one shall be deprived of his 
liberty except on such grounds and in accordance 
with such procedure as are established by law.  

ICCPR Article 9; ACHPR Article 6 

Compulsory HIV testing can constitute a deprivation of liberty 
and a violation of the right to security of person. This coercive 
measure is often utilized with regard to groups least able to 
protect themselves because they are within the ambit of 
Government institutions or the criminal law, e.g. soldiers, 
prisoners, sex workers, injecting drug users and men who have 
sex with men. There is no public health justification for such 
compulsory HIV testing. Respect for the right to physical integrity 
requires that testing be voluntary and that no testing be carried 
out without informed consent. 

Right to freedom from torture and cruel, inhuman 
and degrading treatment 

No one shall be subjected to torture or to cruel, 
inhuman or degrading treatment or punishment.  

ICCPR Article 7; ACHPR, Article 5 

Denial to prisoners of access to HIV-related information, 
education and means of prevention (bleach, condoms, clean 
injection equipment), voluntary testing and counselling, 
confidentiality and HIV- related health care and access to and 
voluntary participation in treatment trials, could constitute cruel, 
inhuman or degrading treatment or punishment. 

Right to highest attainable standard of health 

The States Parties to the present Covenant 
recognize the right of everyone to the enjoyment 
of the highest attainable standard of physical and 
mental health. The steps to be taken by the States 
Parties to the present Covenant to achieve the full 
realization of this right shall include those 
necessary for [inter alia] the prevention, treatment 
and control of epidemic, endemic, occupational 
and other diseases; and the creation of conditions 
which would assure to all medical service and 
medical attention in the event of sickness.  

ICESCR Article 12; CEDAW Article 12; ACHPR Article 
16 

In order to meet these obligations in the context of HIV, States 
should ensure the provision of appropriate HIV-related 
information, education and support, including access to services 
for sexually transmitted diseases, to the means of prevention 
(such as condoms and clean injection equipment) and to 
voluntary and confidential testing with pre- and post-test 
counselling, in order to enable individuals to protect themselves 
and others from infection. States may have to take special 
measures to ensure that all groups in society, particularly 
marginalized groups, have equal access to HIV-related 
prevention, care and treatment services. The human rights 
obligations of States to prevent discrimination and to assure 
medical service and medical attention for everyone in the event 
of sickness require States to ensure that no one is discriminated 
against in the health-care setting on the basis of their HIV status.  

                                                           
1 ICESCR (1966); ICCPR (1966); CEDAW (1979); ACHPR (1981); International Guidelines on HIV/AIDS and Human Rights: 
2006 Consolidated Version (2006) 
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Right to privacy 

No one shall be subjected to arbitrary or unlawful 
interference with his privacy, family, home or 
correspondence, nor to unlawful attacks on his 
honour and reputation. Everyone has the right to 
the protection of the law against such interference 
or attacks.  

ICCPR, Article 17(1) 

The Committee also noted that the term "sex" in article 26 of the 
Covenant which prohibits discrimination on various grounds 
includes "sexual orientation". In many countries, there exist laws 
which render criminal particular sexual relationships or acts 
between consenting adults, such as adultery, fornication, oral 
sex and sodomy. Such criminalization not only interferes with the 
right to privacy but it also impedes HIV/AIDS education and 
prevention work. 

Right to freedom of expression and information 

Everyone shall have the right to freedom of 
expression; this right shall include the freedom to 
seek, receive and impart information and ideas of 
all kinds  

ICCPR, Article 19(2) 

The Right to freedom of expression and information, therefore, 
includes the right to seek, receive and impart HIV-related 
prevention and care information. Educational material which 
may necessarily involve detailed information about transmission 
risks and may target groups engaged in illegal behaviour, such as 
injecting drug use and sexual activity between the same sexes, 
where applicable, should not be wrongfully subject to censorship 
or obscenity laws or laws making those imparting the 
information liable for "aiding and abetting" criminal offences. 
States are obliged to ensure that appropriate and effective 
information on methods to prevent HIV transmission is 
developed and disseminated for use in different multicultural 
contexts and religious traditions.  

Right to freedom of assembly and association 

Everyone has the right to freedom of peaceful 
assembly and association. 

Universal Declaration of Human Rights, Article 20 

This right has been frequently denied to NGOs working in the 
field of human rights, AIDS service organizations (ASOs) and 
community-based organizations (CBOs), with applications for 
registration being refused as a result of their perceived criticism 
of Governments or of the focus of some of their activities, e.g. 
sex work. In general, non-governmental organizations and their 
members involved in the field of human rights should enjoy the 
rights and freedoms recognized in human rights instruments and 
the protection of national law. In the context of HIV/AIDS, the 
freedom of assembly and association with others is essential to 
the formation of HIV-related advocacy, lobby and self-help 
groups to represent interests and meet the needs of various 
groups affected by HIV, including people living with HIV. Public 
health and an effective response to HIV are undermined by 
obstructing interaction and dialogue with and among such 
groups, other social actors, civil society and Government. 

Right to enjoy the benefits of scientific progress 
and its applications 

The States Parties to the present Covenant 
recognize the right of everyone to enjoy the 
benefits of scientific progress and its applications. 

ICESCR, Article 15 

This is important in the context of HIV in view of the rapid and 
continuing advances regarding testing, treatment therapies and 
the development of a vaccine. Disadvantaged and/or 
marginalized groups within societies may have no or limited 
access to available HIV-related treatments or to participation in 
clinical and vaccine development trials. Of deep concern is the 
need to share equitably among States and all groups within 
States basic drugs and treatment, as well as more expensive and 
complicated treatment therapies, where possible.  

Right to participation in political and cultural life 

Every citizen shall have the right and the 
opportunity (…) to take part in the conduct of 

Realization of the right to take part in the conduct of public 
affairs, as well as in cultural life, is essential to guaranteeing 
participation by those most affected by HIV in the development 
and implementation of HIV-related policies and programmes. 
These human rights are reinforced by the principles of 
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public affairs, directly or through freely chosen 
representatives. 

ICCPR, Article 25 

The States Parties to the present Covenant 
recognize the right of everyone to take part in 
cultural life. 

ICESCR, Article 15 

participatory democracy; this assumes the involvement of 
people living with HIV and their families, women, children and 
groups vulnerable to HIV in designing and implementing 
programmes that will be most effective by being tailored to the 
specific needs of these groups. 

 
Many of these challenges and linkages to human rights violations have been present and evident since 
the early stages of the epidemic. UNAIDS produced its first International Guidelines on HIV/AIDS and 
Human Rights in 1998, and a revised Guideline 6 in 2002, followed by the consolidated version in 2006 
(see Box 2). These Guidelines have provided important guidance to Governments, international 
organizations, non-governmental organizations and civil society groups on the development and 
implementation of effective national strategies for combating HIV and AIDS, consistent with human 
rights and fundamental freedoms. The Guidelines contain a number of specific references to key 
populations and urge special consideration of these groups. See Annex 1 for expanded version of 
guidelines, with highlighted sections especially relevant to key populations, and linked to relevant 
human rights and human rights instruments. The Commission on Human Rights has asked States to 
take all necessary steps to ensure the respect, protection and fulfilment of HIV-related human rights 
as contained in the Guidelines, and has urged States to ensure that their laws, policies and practices 
comply with the Guidelines.  
 

Box 2: International Guidelines on HIV/AIDS and Human Rights: 2006 Consolidated Version 

INSTITUTIONAL RESPONSIBILITIES AND PROCESSES 

GUIDELINE 1: States should establish an effective national framework for their response to HIV which ensures 
a coordinated, participatory, transparent and accountable approach, integrating HIV policy and programme 
responsibilities across all branches of government.  

GUIDELINE 2: States should ensure, through political and financial support, that community consultation 
occurs in all phases of HIV policy design, programme implementation and evaluation and that community 
organizations are enabled to carry out their activities, including in the field of ethics, law and human rights, 
effectively.  

LAW REVIEW, REFORM AND SUPPORT SERVICES 

GUIDELINE 3: States should review and reform public health laws to ensure that they adequately address 
public health issues raised by HIV, that their provisions applicable to casually transmitted diseases are not 
inappropriately applied to HIV and that they are consistent with international human rights obligations.  

GUIDELINE 4: States should review and reform criminal laws and correctional systems to ensure that they are 
consistent with international human rights obligations and are not misused in the context of HIV or targeted 
against vulnerable groups.  

GUIDELINE 5: States should enact or strengthen anti-discrimination and other protective laws that protect 
vulnerable groups, people living with HIV and people with disabilities from discrimination in both the public 
and private sectors, ensure privacy and confidentiality and ethics in research involving human subjects, 
emphasize education and conciliation, and provide for speedy and effective administrative and civil remedies.  

GUIDELINE 6 (as revised in 2002): States should enact legislation to provide for the regulation of HIV-related 
goods, services and information, so as to ensure widespread availability of quality prevention measures and 
services, adequate HIV prevention and care information, and safe and effective medication at an affordable 
price. States should also take measures necessary to ensure for all persons, on a sustained and equal basis, 
the availability and accessibility of quality goods, services and information for HIV prevention, treatment, care 
and support, including antiretroviral and other safe and effective medicines, diagnostics and related 
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technologies for preventive, curative and palliative care of HIV and related opportunistic infections and 
conditions. States should take such measures at both the domestic and international levels, with particular 
attention to vulnerable individuals and populations.  

GUIDELINE 7: States should implement and support legal support services that will educate people affected 
by HIV about their rights, provide free legal services to enforce those rights, develop expertise on HIV-related 
legal issues and utilize means of protection in addition to the courts, such as offices of ministries of justice, 
ombudspersons, health complaint units and human rights commissions. 

PROMOTION OF A SUPPORTIVE AND ENABLING ENVIRONMENT 

GUIDELINE 8: States, in collaboration with and through the community, should promote a supportive and 
enabling environment for women, children and other vulnerable groups by addressing underlying prejudices 
and inequalities through community dialogue, specially designed social and health services and support to 
community groups.  

GUIDELINE 9: States should promote the wide and ongoing distribution of creative education, training and 
media programmes explicitly designed to change attitudes of discrimination and stigmatization associated 
with HIV to understanding and acceptance.  

GUIDELINE 10: States should ensure that Government and the private sector develop codes of conduct 
regarding HIV issues that translate human rights principles into codes of professional responsibility and 
practice, with accompanying mechanisms to implement and enforce these codes.  

GUIDELINE 11: States should ensure monitoring and enforcement mechanisms to guarantee the protection 
of HIV-related human rights, including those of people living with HIV, their families and communities.  

GUIDELINE 12: States should cooperate through all relevant programmes and agencies of the United Nations 
system, including UNAIDS, to share knowledge and experience concerning HIV- related human rights issues 
and should ensure effective mechanisms to protect human rights in the context of HIV at international level.  

3 Key populations and HIV 

In ESA, the UNAIDS Regional Support Team have identified three priority key populations: people who 
sell sex, people who inject drugs, and LGBTI, including MSM. People who sell sex, or ‘sex workers’ 
include female, male and transgender adults (18 years of age and above) who receive money or goods 
in exchange for sexual services, either regularly or occasionally. Sex work is consensual sex between 
adults, can take many forms, and varies between and within countries and communities. Sex work 
also varies in the degree to which it is more or less ‘formal’, or organized (WHO 2014). Men who have 
sex with men refers to all men who engage in sexual and/or romantic relations with other men. The 
words ‘men’ and ‘sex’ are interpreted differently in diverse cultures and societies and by the 
individuals involved. Therefore, the term encompasses the large variety of settings and contexts in 
which male-to-male sex takes place, regardless of multiple motivations for engaging in sex, self-
determined sexual and gender identities, and various identifications with any particular community 
or social group (WHO 2014). People who inject drugs refers to people who inject psychotropic (or 
psychoactive) substances for non-medical purposes. These drugs include, but are not limited to, 
opioids, amphetamine-type stimulants, cocaine, hypno-sedatives and hallucinogens. Injection may be 
through intravenous, intramuscular, subcutaneous or other injectable routes. People who self-inject 
medicines for medical purposes – referred to as ‘therapeutic injection’ – are not included in this 
definition. The definition also does not include individuals who self-inject non-psychotropic 
substances, such as steroids or other hormones, for body shaping or improving athletic performance 
(WHO 2014). These three key population groups are by no means mutually exclusive, and individuals 
identifying with, or being identified with, more than one group only serves to heighten their risk of 
HIV infection and their violation of their rights.  
 
Sex workers, in generalised and concentrated HIV-epidemics, face a disproportionate burden of HIV 
and HIV-related vulnerabilities, shaped by widespread and significant human rights violations (Baral 
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et al. 2012, Shannon et al. 2014). Female sex workers (FSW) are particularly vulnerable to HIV as a 
large range of studies have demonstrated. For instance, in Kenya, with a generalised epidemic of 
around 6-7%, HIV-prevalence amongst female sex workers is estimated to be 29.3-47.0% (Shannon et 
al. 2014), while a cross-sectional survey of 317 sex workers in Swaziland showed an HIV prevalence 
among the sample of 70.4% (Fonner et al. 2014). On a global scale, only in sub-Saharan Africa are 
studies amongst female sex workers showing HIV-prevalence rates higher than 50% (Beyrer et al. 
2014). Various modelling studies have sought to estimate the contribution that failure to meaningfully 
engage with sex workers and support their human rights has contributed to the HIV epidemic. One 
estimate suggested that approximately 15% of all female HIV acquisitions in 2011 were attributable 
to sex work, with the highest attributable fraction in sub-Saharan African populations (17.8%) (Prüss-
Ustün et al. 2013). A systematic review that compared generalised, medium and high burden HIV-
epidemics and prevalence of HIV amongst sex workers, estimated female sex workers were almost 12 
times more likely to be living with HIV than the generalised population (Baral et al. 2012).  
 
Globally, there is increased recognition of the importance of male sex workers (MSW) and the multiple 
forms of sex work they engage in, including with women, and other men, although it is suggested the 
vulnerabilities for HIV are significantly more for MSW who have sex with men (Baral et al. 2014). Global 
data on men who sell sex suggests very high HIV prevalence, and the (limited) data for the ESA region 
also supports this. Two studies from Kenya estimated HIV-prevalence amongst male sex workers to 
be 19.7% and 23.6% (Baral et al. 2014). There is also clear evidence that even in generalised HIV-
epidemics of the ESA region, MSM have an elevated prevalence of HIV. One analysis estimated that 
MSM in Africa were 3.8 times more likely to be living with HIV than general populations (Baral et al. 
2007). A similar review found in sub-Saharan Africa that, while the average rate of HIV in the general 
population was about 5%, in MSM it was 17.9% (Beyrer et al. 2012). In South Africa, where there is 
good data, a representative cross-sectional sample of men found that men reporting consensual 
oral/anal sex with another man were aRR 3.11 more likely to be living with HIV than men who did not 
(Dunkle et al. 2013). 
 
Amongst transgender populations, there is similarly clear evidence (although from fewer studies in 
Africa) about the high burden of HIV in these communities. In one global review, no studies were 
identified which included transgender women in Africa, but globally it showed that the odds ratio 
(likelihood that a person was living with HIV) across the 15 countries where there was data was 48.8 
(Baral, Poteat, et al. 2013). A recent review article, seeking to summarise research on transgender 
populations and HIV vulnerability across Africa, identified that while some studies may capture 
transgender populations in their research, they do not ask the correct questions to effectively break-
down MSM populations into different categories (Jobson et al. 2012). For women who have sex with 
women (WSW), there remains limited evidence about their specific HIV-vulnerabilities. The one study 
in Southern Africa that did seek to assess this in four countries (Botswana, Namibia, South Africa and 
Zimbabwe), found that amongst WSW the major risk factor for HIV was forced sex by men, by women, 
or by both men and women (Sandfort et al. 2013). They also did not see a particularly high HIV-
prevalence (9.6%) compared to the general population HIV-prevalence in the region (Sandfort et al. 
2013). This said, there remains a significant lack of evidence of the HIV-burden for this population. 
 
The spatial epidemiology of people who inject drugs and HIV transmission is closely tied to the global 
flows and networks of heroin distribution. As such, PWID in the region are characterised by a focus in 
East Africa, particularly along the coast, in large cities with significant docks. PWIDs are at high risk of 
HIV, given the effective mode of transmission through needles and blood. Studies from Kenya, 
Tanzania and Zanzibar, all suggested PWID have an HIV-prevalence in excess of 30% (Beyrer, Wirtz, et 
al. 2010). In Tanzania, despite HIV-prevalence declining to 5.6% in the general population, amongst 
PWID it remains high at 35% (Ratliff et al. 2013). A recent study in Kenya highlighted how risky injecting 
drug behaviours and sexual risk behaviours were interlinked, with PWID sharing needles regularly and 
also having more multiple-sexual partners in the past year compared to non-PWID (Brodish et al. 
2011). 
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4 Human rights violations of key populations in the 
context of HIV 

4.1 Criminalisation of key population conduct 

In many countries, the law (either on the books or on the streets) dehumanises those at highest risk 
for HIV: sex workers, transgender people, men who have sex with men (MSM), people who use drugs 
and prisoners. Rather than providing protection, the law renders these key populations all the more 
vulnerable to HIV. Contradictory to international human rights standards, including the right to 
equality and non-discrimination, the right to privacy, and the right to the highest attainable standard 
of health, 78 countries globally – particularly governments influenced by conservative interpretations 
of religion – make same-sex activity a criminal offence, with penalties ranging from whipping to 
execution. Similarly, laws prohibiting – or interpreted by police or courts as prohibiting – gender 
nonconformity, defined vaguely and broadly, are often cruelly enforced. The criminalisation of sex 
work, drug use and harm reduction measures create climates in which civilian and police violence is 
rife and legal redress for victims impossible. Fear of arrest drives key populations underground, away 
from HIV and harm reduction programmes. Incarceration and compulsory detention exposes 
detainees to sexual assault and unsafe injection practices, while condoms are contraband and harm 
reduction measures (including antiretroviral medicines) are denied (Global Commission on HIV and 
the Law 2012). Consequently, criminalisation of these conducts infringes on not only the key 
populations’ right to health, but also various other human rights, including the rights to privacy and 
equality. In turn, infringement of these human rights impacts indirectly on the right to health (Grover 
2010). 
 
However, this rationale struggles to make headway in countries in ESA with entrenched gender, 

cultural and religious beliefs and attitudes against sex workers, men who have sex with men, and 

people who inject drugs. This is evident by the high rates of criminalisation of key population 

activities in these countries (see Table 3), despite equally high levels of ratification of human rights 

instruments. 

  



16 
 
 

Table 3: Legal status of key population conduct in ESA countries 

Male/Male Relations 
Female/Female 

Relations 
Sex Work Injecting Drugs 

Criminalised 

Angola Angola Angola (aspects) Angola 
Botswana Botswana Botswana Botswana 
Comoros Comoros Comoros Comoros 
Eritrea Eritrea Eritrea Eritrea 
Ethiopia Ethiopia Ethiopia Ethiopia 
Kenya Kenya Kenya Kenya 
Lesotho Lesotho Lesotho (aspects) Lesotho 
- - Madagascar (aspects) Madagascar (aspects) 
Malawi Malawi Malawi (aspects) Malawi 
Mauritius - Mauritius Mauritius 
Mozambique Mozambique Mozambique Mozambique 
Namibia Namibia Namibia (aspects) Namibia 
- - - Rwanda 
Seychelles - Seychelles Seychelles 
- - - South Africa 
South Sudan South Sudan South Sudan South Sudan 
Swaziland Swaziland Swaziland (aspects) Swaziland 
Tanzania Tanzania Tanzania (aspects) Tanzania 
Uganda Uganda Uganda Uganda 
Zambia Zambia Zambia Zambia 
Zimbabwe - Zimbabwe (indirectly) Zimbabwe  

Not criminalised 

Madagascar – but many 
arbitrary arrests 
Rwanda 
South Africa  

Madagascar – but many 
arbitrary arrests 
Mauritius  
Rwanda 
Seychelles 
South Africa 
Zimbabwe 

Eritrea – but have to be 
registered and assumed 
many unregistered sex 
workers  

 

 

In population terms, the numbers are even more stark (see Figure 1 and Figure 2). Despite the fact the 
circa 430 million population of the ESA region lives in countries that have ratified international and 
regional human rights instruments (see Figure 2), only between 90 and 100 million people live in 
countries that have decriminalised (or not criminalised) same sex relations – South Africa, 
Madagascar, and Rwanda; none live under a legal system that has decriminalised injecting drug use; 
and just the 6.5 million people of Eritrea live in a society where sex work is not considered a criminal 
activity (see Figure 2). As such, for those who live in these countries, their rights – particularly right to 
health – have been compromised. 
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Figure 1: Human rights instruments ratified by ESA countries, presented by population size 

 

 

Figure 2: Human rights implemented by ESA countries, in terms of decriminalisation (or non-criminalisation) 
of key population conducts, presented by population size 
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Article 12 of the International Covenant on Economic, Social and Cultural Rights recognizes the right 
of everyone to the enjoyment of the highest attainable standard of physical and mental health 
(hereafter the ‘right to health’). This right contains the freedom to control one’s own health and body, 
and specifically provides for sexual and reproductive freedom. Additionally, the right confers 
entitlements; in particular, the entitlement to a system of health protection that confers equality of 
opportunity for every person to enjoy the highest attainable level of health. Health facilities, goods 
and services must be available and accessible for all, especially the most vulnerable or marginalized 
sections of the population, without discrimination. Additionally, States must take measures to protect 
these vulnerable or marginalized groups in fulfilling their obligation to protect the right to health 
(Grover 2010).  

4.1.1 Impact of criminalisation on HIV-vulnerability 

There is growing consensus that the impact of the criminalisation of key populations is to increase 
their vulnerability to HIV. In jurisdictions in which their sexual conduct is criminalized, affected 
individuals are much less likely to gain access to effective health services, and preventive health 
measures that should be tailored to these communities are suppressed. The fear of judgement and 
punishment can deter those engaging in consensual same-sex conduct from seeking out and gaining 
access to health services.  
 
Although it can be difficult to disentangle the direct effects of the criminalisation of LGBTI on HIV-
prevalence, data from the Caribbean suggests the three countries that do criminalise LGBTI (Jamaica, 
Guyana, Trinidad and Tobago), see higher HIV-prevalence amongst MSM (25-21%) compared to those 
where LGBTI are not criminalised (Dominican Republic, Bahamas, Suriname, Cuba), where prevalence 
ranges from 12%-3% (Global Forum on MSM and HIV 2010). Furthermore, ARASA identifies how the 
criminalisation of LGBTI populations enables some ESA governments to deny funding for 
programmatic work to provide services for these populations (ARASA 2014). More directly LGBTI 
people may not seek services, with health professionals potentially refusing to treat homosexual 
patients altogether, or respond with hostility when compelled to do so. Where patients may be guilty 
of a criminal offence, by engaging in consensual same-sex conduct, this has the potential to jeopardize 
the obligations of confidentiality that arise during the course of the doctor-patient relationship, as 
health professionals may be required by law to divulge details of patient interaction (Grover 2010). 
 
As with other criminalized practices, the sex-work sector invariably restructures itself so that those 
involved may evade punishment. In doing so, access to health services is impeded and occupational 
risk increases. Basic rights afforded to other workers are also denied to sex workers because of 
criminalization, as illegal work does not afford the protections that legal work requires, such as 
occupational health and safety standards. Criminalization also represents a barrier to participation 
and collective action, through the suppression of activities of civil society and individual advocates. 
The participation of sex workers in interventions has been shown to have significant benefits. For 
example, organizations representing sex workers took an early lead in attempting to slow the spread 
of HIV/AIDS, through the promotion of condom use, the development of AIDS education programmes 
and inclusive research studies (Grover 2010). 
 
Studies from across the world show that punitive drug policies and policing increase risky injecting 
practices, (Chiu and Burris 2011). Specifically, the criminalisation of injecting drug users leads to riskier 
injecting practices, higher rates of incarceration of injecting drug users, which further limit their access 
to safe injecting practices and deters injecting drug users from using services if they are available (Chiu 
and Burris 2011). 
 
Criminalization includes not only laws that are enacted to render certain conduct deserving of criminal 
punishment, but additionally, the use of pre-existing criminal laws against certain individuals or 
communities on the basis of certain characteristics (such as sexuality or occupation). Historically, sex 
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work has been criminalized in two major ways. First, through the criminalization of the selling of sexual 
services, with the imposition of penalties upon sex workers themselves. Second, through the 
criminalization of various practices around sex work: these include, but are not limited to, keeping a 
brothel; recruiting for or arranging the prostitution of others; living off the proceeds of sex work; 
solicitation; and facilitating sex work through the provision of information or assistance. Although the 
former is not directly criminalized in many countries worldwide, sex workers are nonetheless treated 
as criminals where activities around sex work are criminalized, or through the use of other pre-existing 
laws (not specific to sex work) to harass, intimidate or justify the use of force against sex workers. 
Examples include the use of vagrancy or public nuisance laws to detain or arrest street sex workers, 
or the use of laws prohibiting homosexual acts in relation to male and transgender sex workers  
(Grover 2010). 
 
Consensual same-sex conduct (together with sexual orientation and gender identity), sex work and 
injecting drug use have, at various times, been considered to impact adversely on the broader 
population, and States have used the protection of public morality and decency, or the protection of 
the health of the public at large, as justifications to criminalize such acts. This approach impacts 
detrimentally on health outcomes for individuals, even if the laws around these practices are not 
enforced, or enforced infrequently. Domestic criminal law is generally considered to establish and 
promulgate social norms of appropriate behaviour, and has the objectives of incapacitation (through 
incarceration), rehabilitation, retribution and deterrence. The criminalization of these conducts not 
only fails to achieve these goals, but also significantly undermines public health efforts, while 
adversely impacting on individual health outcomes  (Grover 2010, Global Commission on HIV and the 
Law 2012). 

4.2 Stigma and discrimination in access to health care 

In the UN Secretary General’s report on the protection of human rights in the context of HIV, HIV-
related stigma was reported by Government, UN entities and NGOs as the major barrier to providing 
comprehensive HIV-programmes for all people (Secretary-General 2010). Broadly, stigma and 
discrimination, particularly where this is legislated, undermine key populations’ ability to participate 
in national legislative and policy processes, undermine the implementation of services and undermine 
access to services, all of which contribute to increased HIV-vulnerability.  
 
Meaningful participation of key populations in the development of policies and programmes is 
impeded by deeply entrenched stigma, social exclusion and criminalization. This is the case even 
though these groups are best placed to design programmes that will work for them. Not only do 
criminalized persons have a justifiable fear that participation in processes may identify them with an 
illegal behaviour, but they are also often unable to be part of officially registered non-governmental 
organizations of the kind invited to Government consultations. Even if they have organizations, those 
organizations are unlikely to have the resources and experience needed to participate effectively in 
HIV planning and decision-making (Secretary-General 2010). 

There is also a significant gap in terms of formal inclusion of key populations in government policies 
and programmes in ESA. Stigma and discrimination of key populations limits their inclusion in National 
Strategic Plans for the HIV (NSPs). The National Commitments and Policies Instrument (NCPI) (2012) 
report on the 21 ESA countries against the question: Does the multisectoral strategy address the 
following key populations, settings and cross-cutting issues?, found significant gaps (see Figure 3). As 
at 2012, 12 of the 21 countries did not address (or did not report addressing) injecting drug users, and 
8 countries did not address men who have sex with men. Only Zimbabwe did not address sex workers 
in its NSP. A 2013 review of NSPs across Africa assessed the inclusion of MSM. In ESA, only four 
countries (Botswana, Eritrea, Uganda and Zambia) did not mention MSM populations at all. For those 
countries that did include MSM, only seven that criminalised MSM mentioned the impact that this 
had on HIV-prevention and treatment for MSM populations (Makofane et al. 2013).  
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Figure 3: ESA countries that did not address key populations in their NSP (2012) (UNAIDS 2012b)  

 

Figure 4 shows the response (limited to the three targeted key population groups) to the question: 
What are the identified key populations and vulnerable groups for HIV programmes in the country? 
What is interesting to note is that 15 countries identified MSM as a key population, but only Namibia 
and Mauritius reported including risk reduction prevention programmes in their NSP. People who 
inject drugs were recognised (or reported as recognised) as a key population in the NSPs of six 
countries – Tanzania, Kenya, Mozambique, Madagascar, Zambia, Seychelles. Without reliable data on 
the extent of injecting drug use in ESA, it is difficult to comment meaningfully on whether PWID should 
be targeted in widely. 

Figure 4: ESA countries that did not identify these key populations for HIV programmes in their NSP 
(2012) (UNAIDS 2012b)  
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The lack of mention in policy documentation of key populations is further entrenched by the failure 
to meaningfully programme for key populations. This was also borne out by the data analysis from the 
NCPI reports, responding to the question: Has the country identified specific needs for HIV prevention 
programmes? (see Figure 5). By far the majority of countries had not included (or did not report 
including) harm reduction for injecting drug users, and risk reduction for men who have sex with men, 
in their national HIV prevention plan. Risk reduction for sex workers achieved greater consideration, 
though still more than 150 million people were residing in countries in the ESA region where sex work 
risk reduction was apparently not part of the national plan.   

Figure 5: ESA countries that did not include key population risk and harm reduction measures in their NSP 
(2012) (UNAIDS 2012b) 
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Figure 6: ESA countries that have programmes to reduce HIV transmission amongst PWID 
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Despite the significant challenges that emerge through high levels of stigma and discrimination against 
key populations in the development and implementation of policies and programmes as described 
above, relatively few countries report having significant stigma and discrimination programmes 
properly funded in place. The collated reporting on the Declaration of Commitment on HIV/AIDS 
globally, identified that while 90 percent of countries had stigma reduction interventions in place, 
fewer than half had budgets allocated to implement these programmes (Secretary-General 2010).  

4.3 Violence and harassment 

Sex workers, people who inject drugs and MSM all experience significant forms of violence and 
harassment by state and non-state actors. State actors include police officers and other law 
enforcement officials, health and social care workers. Non-state actors include clients of sex workers, 
pimps, those who sell drugs, community members and intimate partners.  

4.3.1 Police and state perpetrators 

Violence by the state at its highest form includes the imposition of the death penalty by states against 
certain key populations (Grover 2010). Currently there are seven States, or parts thereof, globally that 
retain the death penalty as a possible punishment for sodomy. Further, in certain countries in ESA 
there has been a push to introduce the death penalty as part of a wider attempt to continue and 
strengthen the criminalisation of MSM. This is a clear infringement of the right to life that is recognised 
in a number of international treaties, specifically article 6 of the International Covenant on Civil and 
Political Rights (Grover 2010). 

Other forms of violence by the police and other state actors, while widespread globally against key 
populations, are particularly pernicious in contexts where key populations are criminalised. Global 
reports suggest that about 80% of sex workers have been assaulted while working (Grover 2010). The 
criminalisation of these groups not only exposes them to greater risks for violence, but also limits their 
ability to seek redress through legal processes (Chiu and Burris 2011).  

A recent study in four countries in Africa (Zimbabwe, Uganda, South Africa and Kenya) documented a 
range of human rights violations by state actors against sex workers. This included physical and sexual 
violence by police in each country and arbitrary arrest, without prosecution (Scorgie et al. 2013).  
Similarly a report by Human Rights Watch (HRW) in Tanzania on police violence against sex workers, 
documented sexual violence by police as well as arbitrary arrest (HRW 2013).  

The police play a central role in harsh and punitive approaches to PWID that substantially affect the 
risk environment in which PWID operate, exacerbating their HIV-vulnerabilities (Strathdee et al. 2010, 
Chiu and Burris 2011). The little evidence from Eastern and southern Africa includes examples of police 
detaining friends and family of a person who uses drugs in Zambia and generalised police harassment 
in other countries (Chiu and Burris 2011). 

The Global Commission on HIV and the Law reported that in countries where LGBTI are criminalised, 
there is substantial and widespread documentation of police abuse against those who practice these 
behaviours (Chiu, Blakenship, and Burris 2011). Indeed, throughout Eastern and southern Africa there 
is clear evidence of police harassing and repressing LGBTI. In Tanzania, Human Rights Watch reported 
that police arrested and detained LGBTI, and physically and sexually assaulted them (Human Rights 
Watch 2011). In a three country study of human rights violations of MSM (Namibia, Botswana, and 
Malawi), 12.2% reported being physically abused by a government or police official (Baral et al. 2009). 

4.3.2 Non-state perpetrators 

Violence directed at sex workers, people who inject drugs and LGBTI also comes from non-state actors, 
in particular, community members and intimate partners. Violence by these groups is often linked to 



24 
 
 

assumptions about transgressions of social norms, further highlighting how stigma and discrimination 
play into direct forms of violence and also how state approved violence, including the criminalisation 
of behaviours and population groups, legitimises other forms of violence (Secretary-General 2012). 

In a number of studies across Eastern and southern Africa, PWSS describe a range of human rights 
violations perpetrated by non-state actors against them. This includes violence, including sexual 
violence, by clients, pimps and partners (Sukthankar 2011). One study with female sex workers in 
Ethiopia, found 59% reported work related violence and this was linked to a reduction in condom use 
with regular, non-paying partners (Mooney et al. 2013). In Kenya, a sample of female sex workers 
reported 79% violence from a client or partner in the past 30 days (Pack et al. 2014). 

Many LGBTI experience high levels of human rights violations by non-state actors. Even in contexts 
where LGBTI is not criminalised, there is clear evidence that stigma and discrimination against these 
populations is a significant challenge. In South Africa, there is a sizable body of evidence that women 
who identify as lesbian are violently targeted for rape and murder (Mkhize et al. 2010). Other forms 
of human rights violations reported in the region include in the three country study (Namibia, 
Botswana, and Malawi), 21.2% reporting blackmail or extortion because of sexual orientation (Baral 
et al. 2009). 

5 Approaches in strengthening Human Rights 

5.1 Programmatic responses to supporting the attainment of 
human rights 

In all countries, whether or not there are strong legislative environments for the protection and 
promotion of human rights, there are often significant human rights violations of PWID, PWSS and 
LGBTI by state and non-state actors (Global Commission on HIV and the Law 2012). These undermine 
their human rights and indirectly contribute to driving the HIV-epidemic and undermining an effective 
public health approach to curbing the epidemic. As such, as well as comprehensive legislative reform 
to ensure states fulfil their legal obligations and duties around the promotion and attainment of 
human rights, there is the need to establish critical programmatic approaches to enable those 
targeted by human rights violations to challenge these and to support the realisation of their rights.  

5.1.1 Responding to human rights violations through programmes 

UNAIDS provides a clear framework for eliminating stigma, discrimination and punitive approaches 
related to HIV through promoting human rights and access to justice that can be transferred into 
working on key populations, including PWID, PWSS and LGBTI (UNAIDS 2012a). There are seven key 
programmatic responses that they advise: 

1. Stigma and discrimination reduction 
2. HIV-related legal services 
3. Monitoring and reforming laws, regulations and policies related to HIV 
4. Legal literacy “know your rights” 
5. Sensitization of law-makers and law enforcement agents 
6. Training for health care providers on human rights and medical ethics 
7. Reducing discrimination against women in the context of HIV (UNAIDS 2012a) 

These seven broad activities provide a platform for envisaging key approaches at multiple levels for 
the promotion of human rights for PWSS, PWID and LGBTI. More recently, in 2014, the WHO  
published guidance on HIV prevention, treatment and care for key populations. Alongside technical 



25 
 
 

approaches, such as the promotion of condoms and lubrication, they also outlined the importance of 
strengthening ‘critical enablers’ within HIV responses. Five critical enablers were identified, which 
further provide a framework for establishing a human rights based approach to support key 
populations: 

1. Laws, policies and practices should be reviewed and, where necessary, revised by 
policymakers and government leaders, with meaningful engagement of stakeholders from key 
population groups, to allow and support the implementation and scale-up of health-care 
services for key populations. 

2. Countries should work towards implementing and enforcing antidiscrimination and protective 
laws, derived from human rights standards, to eliminate stigma, discrimination and violence 
against people from key populations. 

3. Health services should be made available, accessible and acceptable to key populations, based 
on the principles of medical ethics, avoidance of stigma, non-discrimination and the right to 
health. 

4. Programmes should work toward implementing a package of interventions to enhance 
community empowerment among key populations. 

5. Violence against people from key populations should be prevented and addressed in 
partnership with key population-led organizations. All violence against people from key 
populations should be monitored and reported, and redress mechanisms should be 
established to provide justice (WHO 2014). 

As such, there is significant guidance for the establishment of a supportive human rights framework 
through developing an enabling legal and policy environment, alongside locally driven approaches to 
ensure that these human rights are realised and supported locally. 

5.2 Decriminalisation and creation of supportive legal frameworks 

A supportive legal environment, particularly through the decriminalisation of key populations and 
interventions that would support them is one of the most important interventions that can support 
the human rights of all, reduce stigma and discrimination and indirectly reduce violence against key 
populations (Secretary-General 2012, Grover 2010). The Special Rapporteur on the Right to Health’s 
report clearly stated that to achieve the right to health, laws criminalising sexual orientation and 
gender identity needed to be repealed (Grover 2010). 

Alongside the clear human rights rationale for this, there is growing evidence of the public health 
benefits of the decriminalisation of key populations. Amongst sex work there are only two jurisdictions 
in which sex work is fully decriminalised, namely New Zealand and New South Wales, Australia. A 
number of studies have outlined how this has reduced violence against sex workers and increased 
their willingness to report human rights violations to police. There is also some evidence that this has 
led to improved police attitudes to sex workers (Decker et al. 2014). A recent review in the Lancet 
suggested the most effective way of reducing HIV incidence amongst female sex workers globally was 
decriminalisation, which it was estimated could avert 33-46% of all new HIV acquisitions globally in 
the next ten years (Shannon et al. 2014). This mathematical modelling exercise builds on strong 
ongoing support and recognition within public health and sex worker networks that decriminalisation 
of sex work will reduce one aspect of the ongoing challenges faced by sex workers. 

There is also a global push for the decriminalisation of people who inject drugs and harm reduction 
intervention. It is highly unlikely that personal drug use, especially injecting drug use, will be 
decriminalised, particularly as most countries have signed international drug treaties (Chiu and Burris 
2011). However, the Global Commission on Law and HIV recommends the decriminalisation of 
possessing drugs for personal use (Global Commission on HIV and the Law 2012). 
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Lesser approaches that provide strong evidence of success are focused on legalising aspects of drugs 
policies that inhibit harm reduction and treatment programmes, specifically around OST and NSP 
(Global Commission on HIV and the Law 2012). While drug use remains illegal, this enables effective 
approaches towards harm reduction to be introduced that support the human rights of PWID and 
reduce HIV-transmission. One estimate for Nairobi, Kenya, is that the decriminalisation of opioid 
substitution therapies, alongside scale up of this approach, could reduce HIV-incidence by 14% 
amongst PWIDs (Strathdee et al. 2010). In addition, removing forced treatment programmes from 
legislation and replacing with voluntary-based, evidenced programmes, provides another relatively 
unchallenging approach to creating a human rights-driven process (Global Commission on HIV and the 
Law 2012).  

Box 3: Global example: Portugal 

In the late 1990s, drug use was seen as a major social challenge in Portugal. In response, the Portuguese 
government created a task team of experts to recommend approaches to reduce drug use. Concrete steps 
included the decriminalisation of personal drug use (under 10 days’ supply of drugs), alongside providing 
comprehensive harm reduction and treatment programmes. Analysis of the impact shows a reduction in 
overall drug use in the population and a reduction in HIV-incidence amongst drug users from 54% of the total 
in 2001 to 30% in 2007 (Beyrer, Malinowska-Sempruch, et al. 2010). 
 

 

While no mathematical modelling exercises have been undertaken to estimate the impact of the 
decriminalisation of LGBTI, there is overwhelming evidence of the impact of criminalisation on LGBTI, 
particularly in the context of HIV and an overwhelming global push for sexual orientation and gender 
identity to be decriminalised globally (Global Commission on HIV and the Law 2012).  

5.3 Reducing stigma and discrimination 

Reducing stigma and discrimination requires consideration of the development of supportive 
legislative frameworks which establish anti-discrimination legislation, as well as the introduction of 
programmes that work to reduce stigma and discrimination amongst the state’s population. Alongside 
decriminalisation, legislative review therefore requires a focus on how to embed anti-discrimination 
policies into all aspects of life. 

5.3.1 Ensuring appropriate and accessible health services for key populations 

Stigma and discrimination perpetrated by health care workers can reduce access to health care 
services by key populations. Working with health care workers so that they can provide sensitive and 
appropriate health care and advice is critical to improving access to services. Given that fear of 
accessing health services, and in some cases outright denial of health services, because of sexual 
orientation is a major challenge for LGBTI in the context of HIV, reducing homophobia amongst health 
care workers is seen as an important strategy (Baral, Scheibe, et al. 2013). The Global Forum of Men 
Who Have Sex With Men (GFMSM) outline four concrete approaches for improving access to the 
provision of health services for MSM (Global Forum on MSM and HIV 2010): 

 Provider education and sensitisation 

 Context-specific training 

 Guidelines for health promotion and clinical care of MSM  

 Health care providers should update their guidelines on ethical approaches to include MSM 

However, beyond isolated examples, specifically from South Africa where men’s health clinics have 
been established at a number of sites, there remains little evidence of what good practice is in terms 
of concrete programmatic approaches to this in southern and eastern Africa. 
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Box 4: Regional example: Kenya 

In Kenya an MSM ‘sensitivity’ training intervention was conducted through the web. This consisted of two 
days of contact time including eight modules online. After each module was conducted, a group discussion 
was held, supported by trained facilitators and members of a local LGBTI organisation. A small pilot training 
of this intervention was conducted with 74 health care workers. They showed that three months post 
training, there was improved knowledge about MSM and also reduced homophobic attitudes (van der Elst 
et al. 2013). 

 

Harm reduction services for PWID has become established in international policy circles as being a 
central approach to reducing HIV-vulnerability and is clearly articulated in global policy as comprising: 

1. Needle and syringe exchange programmes (NSPs) 
2. Opioid substitution therapy (OST) and other evidence-based drug dependence treatment 
3. HIV testing and counselling 
4. Antiretroviral therapy 
5. Prevention and treatment of STIs 
6. Condom programmes for people who inject drugs and their sexual partners 
7. Targeted information, education and communication for people who inject drugs and their 

sexual partners 
8. Prevention, vaccination, diagnosis and treatment for viral hepatitis 
9. Prevention, diagnosis and treatment of TB. (WHO 2014, PEPFAR 2010) 

Although not clearly specified in the guidelines on harm reduction, a central component/approach 
needs to be the inclusion of community/peer outreach and community empowerment amongst PWID 
(WHO 2014). In one systematic review of the evidence, 30 studies showed that using community/peer 
outreach could result in a reduction in needle sharing and increase condom use (Degenhardt et al. 
2010).  

Box 5: Regional example: Tanzania 

A long-standing collaboration between the Tanzania AIDS Prevention Program and Medecins du 
Monde France, alongside engagement with other organisations has, since 2007, been implementing 
a mixture of harm reduction programmes. This has included HCT outreach specifically for PWID 
alongside the provision of harm reduction kits, including bleach kits, condoms and for wound care. 
They have also established a public methadone based MAT clinic (the second in Africa). More 
widely, other harm reduction programmes have also been expanded. Central to this has been the 
establishment of a committee that coordinates government agencies and NGOs to strengthen 
referral systems and jointly advocate for improved attention to PWID. It has also been used as a 
forum to engage religious leaders and police officers to reduce stigmatisation (Ratliff et al. 2013). 
 

 

5.3.2 Working with law enforcement to reduce harassment 

Working with law enforcement officials to reduce harassment and discrimination is an effective way 
of reducing key populations’ daily experiences of criminalisation. Often these have been instituted as 
part of wider community empowerment initiatives (described below), particularly for sex workers and 
PWID. In Mauritius there have been attempts to work with the anti-drugs police to support a harm 
reduction programme for PWID  (Harm Reduction International 2012). 
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Box 6: Global example: Police Training in Kyrgyzstan 

In 2003 Kyrgyzstan reduced the criminal penalties for drug possession and started to promote greater 
interaction between the police and public to promote health outcomes. This has led to a range of NGOs 
working with the Police Academy to identify how a progressive, harm reduction approach can support 
stronger policing outcomes and improved health for PWID. In addition to this training NGOs also monitored 
the level of police harassment of PWID and providing legal complaint mechanisms for PWID to report police 
harassment without identification. One report suggests this has reduced stigmatising attitudes around drug 
use and police harassment (Chiu and Burris 2011). 

5.4 Key population empowerment 

Key population empowerment or community empowerment approaches vary significantly in their 
broad objectives, however they all focus on working with those most marginalised to work collectively 
to tackle some of the wider contextual factors that shape their vulnerability to HIV. In a review of such 
approaches with sex workers it was suggested that they hinged around three main components:  

 Sex worker led – sex workers lead projects, determine priorities and approaches; 

 Recognise sex work as work and seek to promote and protect it as legal work; 

 There is a clear human rights focus to the approaches, with an emphasis on using human rights 
to achieve improved health (Kerrigan et al. 2013) 

Broadly these, therefore, have a human rights basis to them, including the assumption that those most 
marginalised are able to take control of programmes to improve their health and wellbeing and that 
this can only be achieved through wider social reform.  

Programme activities are also varied. Some components remain focused narrowly on achieving 
improved health through biomedical and behavioural approaches, such as improved HIV-testing, 
providing ART and counselling and condom distribution. These remain narrow aspects that are part of 
a more comprehensive response.  

A central component of community empowerment approaches are working to reduce human rights 
violations targeting sex workers. These can take a broad range of approaches: 

 Legal advice and support 

 Working with/engaging with police services to reduce harassment 

 Working to reduce violence experienced by sex workers from clients 

 Supporting economic activities by sex workers (improve their options) 

 Group meetings as a strategy for wider change, around empowerment 

While these lists were developed for sex worker community empowerment programmes they are 
transferable to other key population empowerment programmes. 

In southern and eastern Africa there are no ‘well-evaluated’ key population empowerment 
programmes, although there are many promising examples and NGOs delivering superb support 
within this framework. However, one cross-sectional study in Swaziland showed that sex workers who 
were more involved in collective action – defined in this study as participating in meetings with sex 
workers to promote rights and attending talks/meetings with sex workers about HIV – were more 
likely to use condoms consistently in the past week, and reported fewer acts of social discrimination 
and verbal and physical harassment (Fonner et al. 2014). There are, however, a number of studies and 
‘good practice’ examples. 
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Box 7: Regional example: Bar Hostess Empowerment and Support Programme (BHESP) 

The BHESP has been written about in a number of contexts as a good practice example of sex worker led 
programming that seeks to support PWSS human rights. It was established in 1998 by female sex workers 
who also worked as bar hostesses. It has three strategic pillars of work: 
 

1. Health Promotion – specifically peer education and increasing access to services; 
2. Advocacy, Human Rights and Policy Development – this includes training around ‘know your rights’, 

providing basic legal assistance through para-legals and direct engagement with law enforcement 
officials to try to reduce police harassment. It also undertakes public demonstrations against police 
harassment. Moreover, it has won a number of cases against the police for arbitrary arrest of sex 
workers; 

3. Economic empowerment – to strengthen sex workers’ economic position. 
 
This comprehensive approach has reportedly reduced the amount of harassment sex workers have faced, 
with sex workers less likely to be arrested than previously (Kerrigan et al. 2013, NSWP 2014). 

 
The main  global evidence for these approaches for sex workers comes from two Indian projects the 
first from the 1990s the Sonagachi Project (Jana et al. 2004) and more recently the AVAHAN project 
(Dandona and Benotsch 2011, Pickles et al. 2013). The AVAHAN project was expanded to include MSM 
as well as sex workers in India. 
 

Box 8: Global example: Avahan, India 

The Avahan project in India funded by the Bill and Melinda Gates Foundation, is probably the most 
comprehensively evaluated key population empowerment intervention globally. It works with sex workers 
and MSM and combines biomedical outreach approaches, with community mobilisation and advocacy and 
access to condoms and HIV/STI testing and counselling.  
 
Studies have sought to assess its impact on HIV amongst MSM. Studies suggest that the Avahan reached a 
large majority of MSM in its target states (Goswami et al. 2013) and that consistent condom use in this 
population also increased (Goswami et al. 2013), although more so when having sex with non-regular partners 
(Kumar et al. 2014). In studies assessing the impact of this approach on HIV-incidence, they suggest that this 
had a significant effect in reducing HIV-incidence amongst MSM (Pickles et al. 2013). 
 
The FSW component of Avahan seeks to move beyond traditional peer education approaches, to be led by 
sex workers and take them through an empowerment process. This included working directly with police 
officials, government officials, human rights lawyers and the media to directly tackle stigma, discrimination 
and violence targeting sex workers (Dandona and Benotsch 2011). A number of evaluations have sought to 
show the overall impact of Avahan on HIV-prevalence in the six states, and showed using mathematical 
models, the significant impact (Pickles et al. 2013). In more detailed analysis, sex workers who were highly 
involved in community mobilisation were more likely to be able to use condoms than sex workers not as 
involved. (Beattie et al. 2012).  

5.5 Interventions to reduce violence against key populations 

Violence by state and non-state actors has clearly been shown to undermine key populations’ 
realisation of their human rights and also to increase their vulnerability to HIV. Comprehensive 
programming to reduce violence in all its forms is required for effective HIV-prevention, treatment, 
care and support (WHO 2014). Reducing violence needs to focus on primary prevention of violence – 
that is, stopping violence before it occurs – and secondary prevention, providing services and support 
to those who experience violence to ameliorate the impacts of violence and potentially reduce the 
likelihood of reoccurrence (WHO and UNAIDS 2013). 
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The evidence base for primary prevention interventions to reduce violence against key populations is 
limited. Community empowerment approaches – including Avahan mentioned above – have started 
to document reductions in violence against key populations (Beattie et al. 2010). Working with police 
officers and community members may be appropriate ways to reduce the victimisation of key 
populations (WHO 2014). 

Responding to the after-effects of violence is also critical. The WHO has clearly articulated approaches 
to responding to intimate partner and sexual violence (Organization 2013). These need to include 
access to post-exposure-prophylaxis, legal services and psycho-social support. As key populations are 
marginalised along many lines, services to respond to violence may need to be tailored to provide 
adequate care. 

6 Strategic entry points in strengthening human 
rights 

There are a number of key international and national strategic initiatives that provide an opportunity 
to support the human rights of PWID, PWSS and LGBTI through advocacy for legislative reform and 
the establishment of programmes that actualise human rights on the ground for key populations. 
These provide strategic approaches to harness funding and political leverage in the promotion and 
protection of human rights across Eastern and southern Africa for PWID, PWSS and LGBTI. 

6.1 National level 

1.1.1 National Human Rights Commissions 

An increasing number of countries in southern and eastern Africa have national human rights 
commissions or similar structures that provide opportunities for citizens to contest human rights 
violations. These provide a ‘bottom-up’ approach to support the securing of justice and establishment 
of human rights based approaches in each country. Of the 22 countries in the region, according to 
ARASA (2014) only 12 countries have a national human rights commission.  

Kenya has a specific HIV-dispute resolution mechanism, which emerged out of the HIV-bill that the 
country has. Other countries that have human rights commissions are Angola, Kenya, Madagascar, 
Malawi, Mauritius, Mozambique, Seychelles, South Africa, Swaziland, Tanzania, Uganda and Zambia – 
although as ARASA identify not all of these are fully functional, nor do they all necessarily accept HIV 
related complaints (ARASA 2014).  

6.1.1 National Strategic Plans for HIV and AIDS 

Across southern and eastern Africa NSPs have been seen as a potential vehicle for the promotion of 
human rights for PWID, PWSS and LGBTI, even in contexts where these groups are considered illegal 
according to national frameworks (ARASA 2014, Makofane et al. 2013, Gibbs et al. 2012). Examples 
include the South African NSP 2007-2011 that included a commitment to the decriminalisation of sex 
work, despite current legislation criminalising PWSS. Similarly ARASA reports that a range of NSPs that 
specifically included programming for MSM, despite it being illegal in those countries (e.g. Angola, 
Kenya and Namibia) (ARASA 2014). As such, NSPs provide a strategic entry point to establish the 
potential for the provision of services within any country, under the rationale of providing a human 
rights based approach to HIV prevention, treatment, care and support.  
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6.2 Regional level 

6.2.1 Africa Commission and Court on Human and Peoples’ Rights 

The African Union has a number of pan-African treaties that provide a strong African interpretation 
and translation of the international human rights framework. Specifically the African Charter on 
Human and Peoples' Rights (ACHPR) provides an African wide interpretation of international human 
rights language. For countries that have signed and ratified the ACHPR it provides, through the 
Commission and Court, a way to provide further guidance on the obligations states have in the 
realisation of the human rights of its population. 

The African Commission on Human and Peoples’ Rights has already pronounced on violence against 
LGBTI people in 2014, through resolution 275: Resolution on Protection against Violence and other 
Human Rights Violations against Persons on the basis of their real or imputed Sexual Orientation or 
Gender Identity. In this respect it can be seen to be a progressive force for the expansion of human 
rights to all people in Africa. While these resolutions are not legally binding – unlike within the Court 
– it does provide a framework for interpreting the ACPHR.  

The African Court on Human and Peoples’ Rights (in effect from 2005) provides a legal means of 
redress for human rights violations. Currently its power is only limited to the 27 countries in Africa (8 
in ESA – Comoros, Kenya, Lesotho, Malawi, Mozambique, Rwanda, South Africa and Uganda) that have 
signed, ratified and deposited the additional protocol. However it offers a new mechanism for redress.  

6.3 Global level 

6.3.1 PEPFAR 

PEPFAR has increasingly moved towards a rights based approach to its programming advice under the 
Obama administration. With regards to human rights of key populations it has released specific 
guidance for MSM and PWID. PEPFAR guidance enables PEPFAR implementers to seek funding and 
actively promote and support these activities in their countries, even if national frameworks do not 
provide such funding and support for key populations.  

In 2010 PEPFAR released guidance on PWID and HIV. It emphasised three core components: 1) 
community outreach, 2) sterile needle and syringe programmes, 3) drug dependence treatment 
programmes (PEPFAR 2010). Given the central role of harm reduction in the promotion of human 
rights for PWID, the focus on sterile needle and syringe programmes and drug dependence treatment 
programmes is important. 

In 2011 PEPFAR released updated guidance on working with MSM. Alongside recommending a 
number of key programmatic steps towards engaging with MSM more effectively, the guidance 
included a focus on working to reduce legal barriers: ‘PEPFAR country teams should support the 
establishment of laws, regulations and policies that support HIV prevention efforts for MSM’ (PEPFAR 
2011). 

6.3.2 Global Fund to Fight AIDS, TB and Malaria (GFATM)  

The GFATM has increasingly used its financial power to promote a human rights based approach to its 
funding mechanisms. The 2012-2016 strategy, Investing for Impact, is explicit in ensuring that human 
rights is a central focus of applications and funding that GFATM delivers (GFATM 2011). Its fourth 
strategic goal is: Promote and Protect Human Rights, with three key components: 
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1. Ensure that the Global Fund does not support programs or approaches that violate human 
rights, applying the principle of ‘due diligence’ 

2. Ensure that human rights principles – including non-discrimination, gender equality, 
participation, transparency and accountability – are integrated in all aspects of the Global 
Fund’s work 

3. Encourage and support countries to increase programming that, based on evidence or lessons 
learned, will improve access to health services for affected communities and that create an 
enabling social and policy environment (GFATM 2011) 

In 2009 the GFATM adopted the Sexual Orientation and Gender Identity (SOGI) Strategy to specifically 
support and encourage country applications to include an analysis, programmes and funding for LGBTI 
populations. It also uses its financial power to mandate the participation of key populations in the HIV 
Country Coordinating Mechanisms (CCMs) and uses its financial resources to ensure funding is 
available to support this (Beyrer and Baral 2011). 

However, an analysis of Global Fund Rounds 8, 9 and 10 (2008, 2009, 2010), focused on men who have 
sex with men (MSM), transgender people and sex workers, found that over the three years there was 
an increase in the number of applications which included at least one key population, but did not 
provide detailed evidence of which countries applied this (Gurkin 2011). However, it is unclear how 
this has changed with the introduction of SOGI, as well as the GFATM’s new strategic vision in which 
human rights plays a more central role.  

6.3.3 Global Commission on HIV and the Law 

The Global Commission on HIV and the Law (Global Commission on HIV and the Law 2012) was an 
independent review body, convened by UNDP on behalf of UNAIDS to provide strategic guidance on 
the use of the law in the response to HIV and AIDS globally. It provided concrete guidance on the 
impact of the law on HIV, as well as recommendations to enable the law to promote human rights 
based responses within the context of HIV. Specifically it recommended the decriminalisation of PWID, 
PWSS and LGBTI. 

Over the next few years the recommendations of the Global Commission on HIV and the Law are being 
implemented through funding from Sida and UNDP, across Africa.  

6.3.4 UNAIDS 

Alongside the International Guidelines on Human Rights and HIV (UNAIDS and OHCHR 2006) UNAIDS 
has produced a number of other guidance notes that further reinforce and emphasise the importance 
of a human rights based approach to working with key populations. These include: 

The UNAIDS Action Framework: Universal Access for Men Who Have Sex with Men and Transgender 
People (UNAIDS 2009) that outlines the importance of a supportive legal, policy, and social 
environment, including the decriminalisation of this population (Beyrer and Baral 2011); 

Similarly the most recent guidance on HIV prevention and treatment amongst sex workers issued in 
2012 by the WHO and UNAIDS (WHO and UNAIDS 2012) provided a clear statement of the need to 
work towards the decriminalisation of sex work, alongside comprehensive anti-discrimination 
campaigns. 

These guidance notes and frameworks provide further strategic opportunities to work to strengthen 
a human rights based approach to prevention and treating HIV through UNAIDS.  
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7 Annex 1: Human Rights and HIV response guidelines 

OHCHR and UNAIDS International Guidelines on HIV/AIDS and Human Rights: 2006 Consolidated Version, with added emphasis on key populations and 
analysis of corresponding human rights and instruments. 

INSTITUTIONAL RESPONSIBILITIES AND PROCESSES RELEVANT HUMAN RIGHTS INSTRUMENTS 

GUIDELINE 1: States should 
establish an effective 
national framework for their 
response to HIV which 
ensures a coordinated, 
participatory, transparent 
and accountable approach, 
integrating HIV policy and 
programme responsibilities 
across all branches of 
government. 

13 
(a) 
 
 
 
 
 
 
 

 
 

 

Formation of an interministerial committee to ensure integrated development and high-level coordination of individual 
ministerial national action plans and to monitor and implement the additional HIV strategies, as set out below. In federal 
systems, an intergovernmental committee should also be established with provincial/state, as well as national 
representation. Each ministry should ensure that HIV and human rights are integrated into all its relevant plans and 
activities, including:  

(i) Education;  
(ii) Law and justice, including police and corrective services;  

(iii) Science and research;  
(iv) Employment and public service;  
(v) Welfare, social security and housing;  

(vi) Immigration, indigenous populations, foreign affairs and development cooperation;  
(vii) Health;  

(viii) Treasury and finance;  
(ix) Defence, including armed services.  

 Participation in political 
and cultural life 

 Highest attainable 
standard of health 

ICESCR 12 
 

(b) Ensuring that an informed and ongoing forum exists for briefing, policy discussion and law reform to deepen the level 
of understanding of the epidemic, in which all political viewpoints can participate at national and subnational levels, 
e.g. by establishing parliamentary or legislative committees with representation from major and minor political parties.  

 Participation in political 
and cultural life  

 Highest attainable 
standard of health 

ICESCR 12 
CEDAW 12 
ACHPR 16 

(c) Formation or strengthening of advisory bodies to Governments on legal and ethical issues, such as a legal and ethical 
subcommittee of the interministerial committee. Representation should consist of professional (public, law and 
education, science, bio-medical and social), religious and community groups, employers' and workers' organizations, 
NGOs and ASOs, nominees/ experts and people living with HIV. 

 Participation in political 
and cultural life  

 Highest attainable 
standard of health 

ICCPR 3 
CEDAW 1 
ACPHR 3 

(d) Sensitization of the judicial branch of government, in ways consistent with judicial independence, on the legal, ethical 
and human rights issues relative to HIV, including through judicial education and the development of judicial materials. 

 All rights 
ICESCR 12 
ICCPR 3, 19, 26 
CEDAW 1 
ACPHR 3 
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(e) Ongoing interaction of government branches with United Nations Theme Groups on HIV/AIDS and other concerned 
international and bilateral actors to ensure that governmental responses to the HIV epidemic will continue to make 
the best use of assistance available from the international community. Such interaction should, inter alia, reinforce 
cooperation and assistance to areas related to HIV and human rights. 

 Highest attainable 
standard of health 

ICESCR 12 
CEDAW 12 
ACHPR 16 

GUIDELINE 2: States should 
ensure, through political and 
financial support, that 
community consultation 
occurs in all phases of HIV 
policy design, programme 
implementation and 
evaluation and that 
community organizations are 
enabled to carry out their 
activities, including in the 
field of ethics, law and 
human rights, effectively. 

16 
(a) 

Community representation should comprise people living with HIV, CBOs, ASOs, human rights NGOs and 
representatives of vulnerable groups. Formal and regular mechanisms should be established to facilitate ongoing 
dialogue with and input from such community representatives into HIV-related Government policies and 
programmes. This could be established through regular reporting by community representatives to the various 
government, parliamentary and judicial branches described in Guideline 1, joint workshops with community 
representatives on policy, planning and evaluation of State responses and through mechanisms for receiving written 
submissions from the community.   

 Participation in political 
and cultural life 

 Highest attainable 
standard of health 

ICCPR 3 
CEDAW 1 
ACPHR 3 

(b) Sufficient Government funding should be allocated in order to support, sustain and enhance community organizations 
in areas of core support, capacity-building and implementation of activities, in such areas as HIV-related ethics, 
human rights and law. Such activities might involve training seminars, workshops, networking, developing promotional 
and educational materials, advising clients of their human and legal rights, referring clients to relevant grievance bodies, 
collecting data on human rights issues and human rights advocacy 

 All human rights 
ICCPR 3 
CEDAW 1 
ACPHR 3 

 
 

LAW REVIEW, REFORM AND SUPPORT SERVICES RELEVANT HUMAN RIGHTS 
INSTRUMEN
TS 

GUIDELINE 3: States should review and 
reform public health laws to ensure 
that they adequately address public 
health issues raised by HIV, that their 
provisions applicable to casually 
transmitted diseases are not 
inappropriately applied to HIV and that 
they are consistent with international 
human rights obligations.  

19 
(a) 

Public health law should fund and empower public health authorities to provide a comprehensive 
range of services for the prevention and treatment of HIV and AIDS, including relevant information 
and education, access to voluntary testing and counselling, STD and sexual and reproductive health 
services for men and women, condoms and drug treatment services and clean injection materials, 
as well as adequate treatment for HIV and AIDS-related illnesses, including pain prophylaxis. 

 Equality and non-discrimination 

 Enjoy the benefits of scientific 
progress and its applications 

 Highest attainable standard of health  

ICESCR 
CEDAW 
ACHPR 

(j) Public health legislation should require that health-care workers undergo a minimum of ethics and/or 
human rights training in order to be licensed to practise and should encourage professional societies of 
health-care workers to develop and enforce codes of conduct based on human rights and ethics, including 
HIV-related issues such as confidentiality and the duty to provide treatment. 

 Equality and non-discrimination 

 Highest attainable standard of health  

ICESCR 12 
ICCPR 3 
CEDAW 1 
ACPHR 3 

GUIDELINE 4: States should review and 
reform criminal laws and correctional 
systems to ensure that they are 
consistent with international human 
rights obligations and are not misused 

21 
(b) 

Criminal law prohibiting sexual acts (including adultery, sodomy, fornication and commercial sexual 
encounters) between consenting adults in private should be reviewed, with the aim of repeal. In any 
event, they should not be allowed to impede provision of HIV prevention and care services.  

 Equality and non-discrimination 

 Privacy 

 Enjoy the benefits of scientific 
progress and its applications  

 Highest attainable standard of health 

ICCPR 3, 9, 
12 
CEDAW 1, 
12 
ACPHR 3, 16 
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in the context of HIV or targeted 
against vulnerable groups.  

(c) With regard to adult sex work that involves no victimization, criminal law should be reviewed with 
the aim of decriminalizing, then legally regulating occupational health and safety conditions to 
protect sex workers and their clients, including support for safe sex during sex work. Criminal law 
should not impede provision of HIV prevention and care services to sex workers and their clients. 
Criminal law should ensure that children and adult sex workers who have been trafficked or otherwise 
coerced into sex work are protected from participation in the sex industry and are not prosecuted 
for such participation but rather are removed from sex work and provided with medical and psycho-
social support services, including those related to HIV.  

 Equality and non-discrimination 

 Privacy 

 Enjoy the benefits of scientific 
progress and its applications 

 Highest attainable standard of health 

ICCPR 3, 7, 9 
CEDAW 1 
ACPHR 3, 5 

(d)  Criminal law should not be an impediment to measures taken by States to reduce the risk of HIV 
transmission among injecting drug users and to provide HIV-related care and treatment for injecting 
drug users. Criminal law should be reviewed to consider: the authorization or legalization and 
promotion of needle and syringe exchange programmes; the repeal of laws criminalizing the 
possession, distribution and dispensing of needles and syringes.  

 Equality and non-discrimination 

 Privacy 

 Enjoy the benefits of scientific 
progress and its applications 

 Highest attainable standard of health 

ICESCR 12 
ICCPR 3, 19, 
26 
CEDAW 1 
ACPHR 3 

GUIDELINE 5: States should enact or 
strengthen anti-discrimination and 
other protective laws that protect 
vulnerable groups, people living with 
HIV and people with disabilities from 
discrimination in both the public and 
private sectors, ensure privacy and 
confidentiality and ethics in research 
involving human subjects, emphasize 
education and conciliation, and provide 
for speedy and effective administrative 
and civil remedies.  

22 
(b) 

 Traditional and customary laws which affect the status and treatment of various groups of society 
should be reviewed in the light of anti-discrimination laws. If necessary, legal remedies should be 
made available, if such laws are misused and information, education and community mobilization 
campaigns should be conducted to change these laws and attitudes associated with them.  

 Equality and non-discrimination 

 Highest attainable standard of health 

ICESCR 12 
ICCPR 3, 19, 
26 
CEDAW 1 
ACPHR 3 

(h)  Anti-discrimination and protective laws should be enacted to reduce human rights violations against 
men having sex with men, including in the context of HIV, in order, inter alia, to reduce the 
vulnerability of men who have sex with men to infection by HIV and to the impact of HIV and AIDS. 
These measures should include providing penalties for vilification of people who engage in same-
sex relationships, giving legal recognition to same-sex marriages and/or relationships and 
governing such relationships with consistent property, divorce and inheritance provisions. The age 
of consent to sex and marriage should be consistent for heterosexual and homosexual relationships. 
Laws and police practices relating to assaults against men who have sex with men should be 
reviewed to ensure that adequate legal protection is given in these situations.  

 Equality and non-discrimination 

 Privacy 

 Freedom from torture and cruel, 
inhuman and degrading treatment 

 Liberty and security of person 

 Highest attainable standard of health 

ICCPR 3,  7 
ACHPR 3, 5  
CEDAW 1 
 

(i)  Laws and regulations that provide for restrictions on the movement or association of members of 
vulnerable groups in the context of HIV should be removed in both law (decriminalized) and law 
enforcement. 

 Freedom of assembly and association 

 Highest attainable standard of health 

ICESCR 12 
ICCPR 9, 17, 
19 
ACHPR 3 

GUIDELINE 6 (as revised in 2002): 
States should enact legislation to 
provide for the regulation of HIV-
related goods, services and 
information, so as to ensure 

30 States should also ensure that their laws, policies, programmes and practices do not exclude, 
stigmatize or discriminate against people living with HIV or their families, either on the basis of 
their HIV status or on other  grounds contrary to international or domestic human rights norms, 
with respect to their entitlement or access  to health-care goods, services and information. 

 Equality and non-discrimination 

 Enjoy the benefits of scientific 
progress and its applications 

 Highest attainable standard of health 

ICESCR 12 
ICCPR 26 
CEDAW 1 
ACPHR 3 



40 
 
 

widespread availability of quality 
prevention measures and services, 
adequate HIV prevention and care 
information, and safe and effective 
medication at an affordable price.  

States should also take measures 
necessary to ensure for all persons, on 
a sustained and equal basis, the 
availability and accessibility of quality 
goods, services and information for 
HIV prevention, treatment, care and 
support, including antiretroviral and 
other safe and effective medicines, 
diagnostics and related technologies 
for preventive, curative and palliative 
care of HIV and related opportunistic 
infections and conditions. States 
should take such measures at both the 
domestic and international levels, with 
particular attention to vulnerable 
individuals and populations.  

31 States' legislation, policies, programmes, plans and practices should include positive measures to 
address factors that hinder the equal access of vulnerable individuals and populations to 
prevention, treatment, care and support, such as poverty, migration, rural location or 
discrimination of various kinds.21  

21 Depending on legal, social and economic conditions, which may vary widely within countries 
and across regions, individuals and groups that may be vulnerable to discrimination and 
marginalization include women, children, those living in poverty, indigenous people(s), gay men 
and other men who have sex with men, migrants, refugees and internally displaced persons, 
people with disabilities, prisoners and other detained persons, sex workers, trans-gender people, 
people who use illegal drugs, and racial, religious, ethnic, linguistic or other minorities.  

 Equality and non-discrimination 

 Enjoy the benefits of scientific 
progress and its applications 

 Highest attainable standard of health 

ICESCR 12 
ICCPR 26 
CEDAW 1 
ACPHR 3 

39 Legal quality control of condoms should be enforced, and compliance with the International 
Condom Standard should be monitored in practice. Restrictions on the availability of preventive 
measures, such as condoms, bleach, clean needles and syringes, should be repealed. Widespread 
provision of these preventive measures through various means, including vending machines in 
appropriate locations, should be considered, in light of the greater effectiveness provided by the 
increased accessibility and anonymity afforded by this method of distribution. 

 Enjoy the benefits of scientific 
progress and its applications 

 Highest attainable standard of health 

ICESCR 12 
 

GUIDELINE 7: States should implement 
and support legal support services 
that will educate people affected by 
HIV about their rights, provide free 
legal services to enforce those rights, 
develop expertise on HIV-related legal 
issues and utilize means of protection 
in addition to the courts, such as 
offices of ministries of justice, 
ombudspersons, health complaint units 
and human rights commissions.  

55  
(a) 

State support for legal aid systems specializing in HIV casework, possibly involving community legal 
aid centres and/or legal service services based in ASOs. 

 All Human Rights (in the context of 
HIV) 

ICESCR 12 
 

 
 

PROMOTION OF A SUPPORTIVE AND ENABLING ENVIRONMENT RELEVANT HUMAN RIGHTS 
INSTRUMEN
TS 

GUIDELINE 8: States, in collaboration 
with and through the community, 
should promote a supportive and 
enabling environment for women, 

60 
(a) 

States should support the establishment and sustainability of community associations comprising 
members of different vulnerable groups for peer education, empowerment, positive behavioural 
change and social support.   

 Highest attainable standard of 
health 

 Equality and non-discrimination 

ICESCR 12 
ICCPR 3, 26 
CEDAW 1 
ACPHR 3 
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children and other vulnerable groups 
by addressing underlying prejudices 
and inequalities through community 
dialogue, specially designed social and 
health services and support to 
community groups. 

 Participation in political and 
cultural life 

(b) States should support the development of adequate, accessible and effective HIV-related prevention 
and care education, information and services by and for vulnerable communities and should actively 
involve such communities in the design and implementation of these programmes.  

 Highest attainable standard of 
health 

 Enjoy the benefits of scientific 
progress and its applications 

 Equality and non-discrimination 

 Participation in political and 
cultural life  

ICESCR 12 
ICCPR 3, 26 
CEDAW 1 
ACPHR 3 

(f) States should ensure that all women and girls of child-bearing age have access to accurate and 
comprehensive information and counselling on the prevention of HIV transmission and the risk of 
vertical transmission of HIV, as well as access to the available resources to minimize that risk, or to 
proceed with childbirth, if they so choose. 

 Highest attainable standard of 
health 

 Enjoy the benefits of scientific 
progress and its applications 

 Liberty and security of person 

 Right to freedom of expression 
and information 

ICESCR 12 
ICCPR 3, 9, 
19 
CEDAW 1 
ACPHR 3 

(j) States should support the implementation of specially designed and targeted HIV prevention and care 
programmes for those who have less access to mainstream programmes due to language, poverty, 
social or legal or physical marginalization, e.g. minorities, migrants, indigenous peoples, refugees and 
internally displaced persons, people with disabilities, prisoners, sex workers, men having sex with men 
and injecting drug users. 

 Highest attainable standard of 
health 

 Equality and non-discrimination 

ICESCR 12 
ICCPR 26 

GUIDELINE 9: States should promote 
the wide and ongoing distribution of 
creative education, training and media 
programmes explicitly designed to 
change attitudes of discrimination and 
stigmatization associated with HIV to 
understanding and acceptance. 

62 

(a) 

States should support appropriate entities, such as media groups, NGOs and networks of people living 
with HIV, to devise and distribute programming to promote respect for the rights and dignity of people 
living with HIV and members of vulnerable groups, using a broad range of media (film, theatre, 
television, radio, print, dramatic presentations, personal testimonies, Internet, pictures, bus posters). 
Such programming should not compound stereotypes about these groups but instead dispel myths and 
assumptions about them by depicting them as friends, relatives, colleagues, neighbours and partners. 
Reassurance concerning the modes of transmission of the virus and the safety of everyday social contact 
should be reinforced.  

 Equality and non-
discrimination 

ICCPR 26 

(b) States should encourage educational institutions (primary and secondary schools, universities and other 
technical or tertiary colleges, adult and continuing education), as well as trades unions and workplaces 
to include HIV and human rights/non-discrimination issues in relevant curricula, such as human 
relationships, citizenship/social studies, legal studies, health care, law enforcement, family life and/or sex 
education, and welfare/counselling.  

 Equality and non-
discrimination 

 Right to freedom of expression 
and information 

ICCPR 19, 26 
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(c) States should support HIV-related human rights/ethics training/workshops for Government officials, 
the police, prison staff, politicians, as well as village, community and religious leaders and 
professionals. 

 Equality and non-
discrimination 

ICCPR 26 

(d) States should encourage the media and advertising industries to be sensitive to HIV and human rights 
issues and to reduce sensationalism in reporting and the inappropriate use of stereotypes, especially in 
relation to disadvantaged and vulnerable groups. A training approach of this kind should include the 
production of useful resources, such as handbooks containing appropriate terminology, which would 
serve to eliminate use of stigmatizing language; and a professional code of behaviour in order to ensure 
respect for confidentiality and privacy. 

 Equality and non-
discrimination 

 Freedom from torture and 
cruel, inhuman and degrading 
treatment 

 Privacy 

 Right to freedom of expression 
and information 

ICCPR 7, 17, 
19, 26 
ACHPR 5 
 

(e) States should support targeted training, peer education and information exchange for people living 
with HIV staff and volunteers of CBOs and ASOs as well as for leaders of vulnerable groups as a means 
of raising their awareness of human rights and of the means to enforce these rights. Conversely, 
education and training should be provided on HIV-specific human rights issues to those working on 
other human rights issues.  

 All Human Rights (in the 
context of HIV) 
 

ICESCR 12 
 

(f) States should support the use of alternative efforts such as radio programmes or facilitated group 
discussions to overcome access problems for individuals who are located in remote or rural areas, are 
illiterate, homeless or marginalized and without access to television, films and videos and specific ethnic 
minority languages. 

 Highest attainable standard of 
health 

 Right to freedom of expression 
and information 

ICESCR 12 
ICCPR 19 

GUIDELINE 10: States should ensure 
that Government and the private 
sector develop codes of conduct 
regarding HIV issues that translate 
human rights principles into codes of 
professional responsibility and 
practice, with accompanying 
mechanisms to implement and enforce 
these codes. 

64 
(a) 

 

States should require or encourage professional groups, particularly health-care professionals, and 
other private sector industries (e.g. law, insurance) to develop and enforce their own codes of conduct 
addressing human rights issues in the context of HIV. Relevant issues would include confidentiality, 
informed consent to testing, the duty to treat, the duty to ensure safe workplaces, reducing vulnerability 
and discrimination and practical remedies for breaches/misconduct.  

 Highest attainable standard of 
health 

 Enjoy the benefits of scientific 
progress and its applications 

 Equality and non-discrimination 

ICESCR 12 
ICCPR 26 

(b) States should require that individual government departments devise clear guidelines on the extent to 
which their policies and practices reflect HIV-related human rights norms and their enforcement in 
formal legislation and regulations, at all levels of service delivery. Coordination of these standards 
should occur in the national framework described in Guideline 1 and be publicly available, after 
involvement of community and professional groups in the process. 

 All Human Rights (in the context 
of HIV) 

ICESCR 12 
 

(c) States should develop or promote multisectoral mechanisms to ensure accountability. This involves the 
equal participation of all concerned (i.e. Government agencies, industry representatives, professional 
associations, NGOs, consumers, service providers and service users). The common goal should be to raise 
standards of service, strengthen linkages and communication and assure the free flow of information. 

 Participation in political and 
cultural life 

 Equality and non-discrimination 
 Enjoy the benefits of scientific 

progress and its applications 

CEDAW 12 
ACHPR 16 
ICCPR 19, 26 
ICESCR 12 
 



43 
 
 

 Right to freedom of expression 
and information 

GUIDELINE 11: States should ensure 
monitoring and enforcement 
mechanisms to guarantee the 
protection of HIV-related human 
rights, including those of people living 
with HIV, their families and 
communities. 

66 
(a) 

States should collect information on human rights and HIV and, using this information as a basis for 
policy and programme development and reform, report on HIV-related human rights issues to the 
relevant United Nations treaty bodies as part of their reporting obligations under human rights treaties.  

 All Human Rights (in the context 
of HIV) 

ICESCR 12 
 

(b) States should establish HIV focal points in relevant government branches, including national AIDS 
programmes, police and correctional departments, the judiciary, Government health and social service 
providers and the military, for monitoring HIV-related human rights abuses and facilitating access to 
these branches for disadvantaged and vulnerable groups. Performance indicators or benchmarks 
showing specific compliance with human rights standards should be developed for relevant policies and 
programmes. 

 All Human Rights (in the context 
of HIV) 

  

ICESCR 12 
 

(d) States should support the creation of independent national institutions for the promotion and 
protection of human rights, including HIV-related rights, such as human rights commissions and 
ombudspersons and/or appoint HIV ombudspersons to existing or independent human rights agencies, 
national legal bodies and law reform commissions. 

 All Human Rights (in the context 
of HIV) 

 

ICESCR 12 
 

GUIDELINE 12: States should 
cooperate through all relevant 
programmes and agencies of the 
United Nations system, including 
UNAIDS, to share knowledge and 
experience concerning HIV-related 
human rights issues and should ensure 
effective mechanisms to protect 
human rights in the context of HIV at 
international level. 

68 
(f) 

States, in the framework of their periodic reporting obligations to United Nations treaty monitoring 
bodies and under regional conventions, should report on their implementation of the Guidelines and 
other relevant HIV-related human rights concerns arising under the various treaties.  

 All Human Rights (in the context 
of HIV) 

ICESCR 12 
 

(g) States should ensure, at the country level, that their cooperation with UNAIDS Theme Groups includes 
promotion and implementation of the Guidelines, including the mobilization of sufficient political and 
financial support for such implementation.  

 All Human Rights (in the context 
of HIV) 

ICESCR 12 
 

(h) States should work in collaboration with UNAIDS, the Office of the United Nations High Commissioner for 
Human Rights and non-governmental and other organizations working in the field of human rights and 
HIV to: 

(i) Support translation of the Guidelines into national and minority languages;  
(ii) Create a widely accessible mechanism for communication and coordination for sharing 

information on the Guidelines and HIV-related human rights;  
(iii) Support the development of a resource directory on international declarations/ treaties, as well 

as policy statements and reports on HIV and human rights, to strengthen support for the 
implementation of the Guidelines;  

(iv) Support multicultural education and advocacy projects on HIV and human rights, including 
educating human rights groups with regard to HIV and educating HIV and vulnerable groups in 
human rights issues and strategies for monitoring and protecting human rights in the context of 
HIV, using the Guidelines as an educational tool;  

(v) Support the creation of a mechanism to allow existing human rights organizations and HIV 
organizations to work together strategically to promote and protect the human rights of people 
living with HIV and those vulnerable to infection, through implementation of the Guidelines;  

 All Human Rights (in the context 
of HIV) 

ICESCR 12 
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(vi) Support the creation of a mechanism to monitor and publicize human rights abuses in the 
context of HIV;  

(vii) Support the development of a mechanism to mobilize grass-roots responses to HIV-related 
human rights concerns and implementation of the Guidelines, including exchange programmes 
and training among different communities, both within and across regions;  

(viii) Advocate that religious and traditional leaders take up HIV-related human rights concerns and 
become part of the implementation of the Guidelines;  

(ix) Support the development of a manual that would assist human rights and AIDS service 
organizations in advocating the implementation of the Guidelines;  

(x) Support the identification and funding of NGOs and ASOs at country level to coordinate a 
national NGO response to promote the Guidelines;  

(xi) Support, through technical and financial assistance, national and regional NGO networking 
initiatives on ethics, law and human rights to enable them to disseminate the Guidelines and 
advocate their implementation.  

 (i) States, through regional human rights mechanisms, should promote the dissemination and 
implementation of the Guidelines and their integration into the work of these bodies. 

 All Human Rights (in the context 
of HIV) 

ICESCR 12 
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